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[' not infrequently happens that 
the community is furnished with 
proofs of the exceptional ability of some 
men in the early stages of their careers, 
long before the mature development of 
their powers has been attained, and such 
men deserve to be ranked high in the 
public estimation and to participate 
in any intelligent distribution of dis- 
tinction. It gives the Green Bag great 
pleasure to present to its readers this 
month the portrait of Edwin M. Bor- 
chard, Esq., whose name has been fre- 
quently mentioned in our pages in the 
past two or three years, and is likely, 
Deo volente, to be more often reiterated 
in years to come. 

Mr. Borchard is an interesting figure 
in the legal world of to-day because of 
his exceptionally broad outlook and 
his strength in intensive, as well as ex- 
tensive research, his mental product 
showing not only flexibility of range 
but solidity of structure. In the fields 
both of comparative and of international 
law he is a well equipped and able 
writer. His readiness in detecting re- 
sults of Continental experience which 
might serve an attempt to improve the 
administration of our own criminal law 
was shown in that carefully prepared 
document based upon data of com- 
“State Indemnity for 


parative law, 
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Errors of Criminal Justice.’’ His con- 
tributions to legal bibliography testify 
to a similar indebtedness to comparative 
jurisprudence, for they indicate the 
conviction that the legal bibliographer 
should be not a mere cataloguer of titles, 
but in some measure a critic of legal 
literature. His published articles on 
international law reveal such a high 
standard of scholarship that the value 
of his forthcoming work, ‘““The Diplo- 
matic Protection of Citizens Abroad,” 
may be known in advance. 

Mr. Borchard is a graduate of Colum- 
bia College and attended the New York 
and Columbia University Law Schools. 
He received his law degree in 1905, and 
was admitted to the New York bar 
in 1907. In 1907 he attended the law 
lectures at the University of Berlin. 
From 1907 to 1909 he pursued his 
graduate work for the doctorate of 
philosophy at Columbia University, 
specializing in international law and 
comparative law. In 1909 he was ap- 
pointed assistant to the Law Librarian 
at the Library of Congress, and was 
placed in charge of the work in foreign 
and international law. In March, 1910, 
he was appointed by the Secretary of 
State as expert on international law to 
the American Agency in the North 
Atlantic Coast Fisheries Arbitration 
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at the Hague, and was associated with 
counsel in the preparation and presen- 
tation of that case before the Permanent 
Court of Arbitration at the Hague. 
At the concluson of the Arbitration he 
was commissioned by the Library of 
Congress to visit the countries of West- 
ern Europe to study Continental legal 
systems and literature. In January, 
1911, he was appointed Law Librarian 
of Congress and the Supreme Court. 
In September, 1913, he was appointed 
Assistant Solicitor of the Department of 
State. 

Mr. Borchard is the editor of ‘Coastal 
Waters” (Washington, 1910), and the 
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author of a “Guide to the Law and Legal 
Literature of Germany” (Washington, 
1912), “Bibliography of International 
Law and Continental Law” (Washington, 
1913), and ‘State Indemnity for Errors 
of Criminal Justice’ (Sen. Doc. 974, 
62d Cong., 3d Sess.). He has in prepa- 
ration an extensive work “The Diplo. 
matic Protection of Citizens Abroad,” 
which will be published during 1914 
by the Banks Law Publishing Company, 
Mr. Borchard has frequently contributed 
articles on topics in international 
law and comparative law to leading 
legal periodicals of this country and 
Europe. 





The People v. The Law’ 


By ZECHARIAH CHAFEE, JR. 
OF THE RHODE ISLAND BAR 


T IS now some years since the Man 

with the Hoe was displaced as 
popular hero by the Man with the Muck- 
rake. Sensational papers head the 
search for bad in everything, aided by 
your pennies and mine. We dislike 
those flaring headlines in red, but we 
cannot resist finding out what has 
happened to Mutt and Jeff. The 
general attack turns against the pro- 
fessions. Week after week the helpless 
readers of Life are tortured with abuse 
of vivisection. Sunday morning stay- 
at-homes, deep in a 120-page journal, 
blame the clergy for their long sermons. 
And everyone takes his fling at the law. 
Doctors and ministers can be avoided 
if we dislike them, but the judge has a 
sure grip upon us all. He drags us 
before him against our will. No power 
in the land can overturn his decision, 


1 Address at Harvard Commencement exercises, 
June, 1913. 


but defeated litigants, disappointed so- 
ciologists, and unsuccessful primary can- 
didates all join in a prolonged vell, 
“Kill the umpire.” 

Where there is smoke there is fire. 
Underneath all this agitation is a deep- 
seated suspicion, hostility, and contempt 
for the whole machinery of justice. 
Sound or unsound it pervades every 
branch of society. A negress murders 
her lover and explains, “Oh, Nan 
Patterson did it and she got off.”” Mr. 
Brandeis tells the railroads how to 
reduce expenses, and business men 
retort that he had better begin by in- 
troducing a few of his time-saving devices 
in the law courts. Boards of Trade 
maintain permanent arbitration com- 
mittees to settle commercial disputes, 
the very object of the law. Perhaps 
the ablest man in the Republican party, 
Mr. Root, is universally dismissed as 
a Presidential possibility because he 
was once a corporation lawyer. 
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Now, this is going too far. Brilliant 
men cannot be spared from elective 
ofices whatever their profession. And 
unacceptable law soon becomes no law 
at all. We can not allow our whole 
system of justice to sink to the level 
of prohibition regulations in Portland, 
Maine. 

It is suggested that the people will 
be satisfied with the law if they make 
it themselves. We have heard so much 
lately about referendum, initiative, and 
recall, that we regard them as new in- 
ventions. Yet you all remember how 
four hundred years before the Christian 
era, Alcibiades, the boy orator of 
Athens, urged the conquest of Sicily 
in his great speech, “Westward the 
star of empire takes its way.’’ As the 
moss-backs and silk-stockings of those 
bare-legged days frowned upon _ his 
project, it failed to pass the legislature, 
but he instituted a referendum, and the 
measure was adopted by an _ over- 
whelming majority. Hardly had Alci- 
biades left Athens at the head of the 
expedition, when his opponents, who 
had all remained behind, took a leaf 
out of his own Progressive campaign 
book and recalled Alcibiades. 

From the recall of executive offices, 
the Athenians passed naturally to the 
recall of judges. A few years later 
the admirals won a great victory, but 
forgot to pick up the dead bodies, and 
a statute was passed to try them all 
in a lump for the sacrilege. It happened 
that Socrates was Chief Justice at the 
trial and he rightly ruled this statute 
unconstitutional. A great agitation 
followed, and Socrates was recalled, 
and the admirals put to death. 

It may be that popular law-making 
will not work so disastrously in an in- 
dustrial country. And it is one advan- 
tage of our system of fifty states that 
some in the West serve as valuable 
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experiment stations to try out measures 
and show whether they should be put 
in practice elsewhere. But in any case 
popular law-making will leave untouched 
many causes of the dangerous quarrel 
between people and courts. Initiative 
and referendum are aimed solely at 
the legislature. The recall may get 
rid of corrupt judges and reactionary 
decisions on constitutional questions, 
but these are comparatively rare. How 
many, many times have Progressive 
orators told us about the New York 
Workman’s Compensation case? and the 
New York tobacconist case* and a few 
other cases, most of them fifteen years 
old and repudiated by the very courts 
which gave them! Why then this 
widespread indignant agitation for the 
recall? Because it is a way to hit back 
at the whole body of courts and law- 
yers, who are already disliked for 
reasons which do come home to every 
one — the law’s delays; its technicali- 
ties; the narrowing effect of legal 
training on the mind, noticed long ago 
by Burke; the prevalence among so 
many lawyers of the doctrine of a 
famous Governor of this Commonwealth, 
Mr. Benjamin F. Butler, that “law is 
anything plausibly presented and per- 
sistently maintained.” 

While such sources of dissatisfaction 
exist, of what use to change one lawyer 
on the bench for another, who thinks 
in much the same way? Itisupon minds 
that any permanent remedies must 
operate. What we do need is a recall 
of views. Lawyers must alter their 
ideals and modes of thought to meet 
sound popular objections; the people 
must be shown when their objections 
are unsound. 


2Ives v. South Buffalo Ry. Co. 201 N. Y. 271 (1911). 
’ Matter of Jacobs, 98 N. Y. 98 (1885). 
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Consider from this point of view one 
accusation frequently flung at the 
courts, that judges sacrifice justice to 
precedents and rules of law. In part 
it is true; in part it arises from a failure 
of the people to understand that rules 
are necessary to secure justice. 

There are two conceivable methods 
which a judge might use in deciding a 
controversy. First there is the method 
of discretion. We all use it in every- 
day disputes, applying reason and fair- 
ness to the facts without reference to 
previous disputes or technical principles. 
It is the way most laymen who come 
into court would like their suits settled. 
Instead, they find the judge using a 
second method, the method of rules. 
His first effort is to put each dispute 
in a pigeon-hole under some rule estab- 
lished by the legislature or by previous 
decisions. In goes the case with hardly 
a glance at the merits of the men before 
him. Or, if no existing rule applies, he 
derives a new rule logically from the old 
set, designed to fit in neatly and form a 
proper basis for later judgments. Now 
the losing litigant takes no _ interest 
in this scientific investigation ; he wanted 
justice in his case and hard cash. 

The law, in its solicitude over rules, 
too often ignores their effect upon 
human beings. Says Anatole France, 
‘The law in its magnificent impartiality 
forbids both poor and rich to sleep in 
empty barns or steal a loaf of bread.” 
No more is it a respecter of persons as 
to the expenses of litigation. It costs 
the wage-earner more to run the elabo- 
rate machinery of rules than he can 
possibly profit thereby. Under our 
Rhode Island law a collection agency 
can invariably seize three or four 
dollars of a workman’s wages on a 
trumped up claim, because it is cheaper 
for him to default than to pay a lawyer 
at least five dollars and lose several 
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hours’ wages while he testifies in a 
court thoughtfully held in working 
hours. 

It is such deplorable results of the 
system of rules that make laymen long 
to throw rules overboard. And _ yet 
suppose a system of absolute discretion 
in operation, with judges who look 
only at the facts of the case and the 
merits of the parties, exercising no 
book-knowledge but only common sense. 
Such judges will have much the qualifi- 
cations of jurymen, jurymen no longer 
bound by rules of law! 

No one man, however intelligent, 
can out of his own head solve all the 
problems presented to a judge by the 
complex relations of society. He needs 
the help of rules, of the experience of 
his predecessors in similar situations 
as embodied in those despised prece- 
dents. Losing litigants will be more 
dissatisfied than ever under this rule 
of reason.‘ They could reason too, and 
they reached an opposite conclusion 
from the judge. His decision is an 
insult to their mental powers as well 
as an injury to their pocket-books. 
There will be no appeal, for an appel- 
late judge would have no standards 
by which to determine that the lower 
court’s decision was wrong. If he did 
reverse it, he would simply be substi- 
tuting his personal opinion for that of the 
other judge. The community will be at 
the mercy of a group of benevolent 
despots. 

The system of absolute discretion 
was used at the trial of Andrew Johnson. 
The judges were United States Senators, 
sworn to impartiality. Yet, unfettered 
by rules, they deliberately refused to 
hear any witness who could possibly 
favor the President, even though that 
witness were as truthful as William 
Tecumseh Sherman or as accurate as 
Gideon Welles. And it was Chief Justice 
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Chase who stood out for a fair trial, 
as guaranteed by rules of law. 

Even members of the United States 
Supreme Court cannot be trusted to 
remain impartial if given absolute dis- 
cretion. When controlled by rules of 
law, that court never divided on party 
lines. And yet the five justices on the 
Electoral Commission of 1877, just 
because they then had no established 
principles to guide them and no responsi- 
bility of enunciating law for the future, 
voted over and over again without an 
exception —two Democrats for Tilden, 
three Republicans for Hayes. 

Laymen attack the courts for not de- 
ciding by discretion and complain the 
next moment because judges have so 
much discretion. There is a certain 
statute, beginning ‘“‘Every contract, com- 
bination in the form of trust or other- 
wise, Or conspiracy, in restraint of 
trade,’’ under which the best judges in 
the country have every opportunity to 
decide cases by the application of fairness, 
common sense, and business principles. 
And yet the constant cry is, reduce the 
Supreme Court’s power to apply reason 
to the Sherman law and substitute de- 
tailed rules. ‘“‘Amend it,” says one 
manufacturer, ‘‘make clear to the aver- 
age business man what it really does 
mean.’”’ No one knows in advance 
whether the court’s common _ sense 
will find a given act right or wrong. 
The complaint is that the Supreme 
Court gives laws to the trusts just as 
a man makes laws for his dog. ‘‘When 
your dog does anything you want to 
break him of, you wait until he does it 
and then you beat him for it. That 
is the way you make laws for your dog”’ ;4 


Providence, R. I. 


‘ Bentham. 
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and that is the way the judges make 
law for American business. They won't 
tell a corporation beforehand what acts 
it should not do; they lie by till it has 
done something they say it should 
not have done, and then they dissolve 
it. Hence it is said, the worst of all 
combinations in restraint of trade is 
the United States Supreme Court. 

This is the second great advantage 
of rules. Besides settling disputes for 
those who get into court, they guide 
the conduct of those who want to keep 
out. A man needs to know in advance 
whether he is acting properly, whether 
his business contract is binding, that the 
bonds he buys are not so much waste 
paper. He cannot afford to take chances 
on the uncontrolled discretion of some 
judge in the future. But if he can find 
rules of law which say these transactions 
are valid, if he knows that those same 
rules will be used to test these trans- 
actions in any _ possible _ litigation, 
then relying upon rules he can go 
ahead. 

Thus both the method of discretion 
and the method of rules have their 
drawbacks. Rules without discretion 
become mechanical and _ antiquated. 
Discretion without rules means chaos. 
The, problem is to combine the two 
methods in proper proportions. Judges 
and lawyers need every outside assis- 
tance they can get in solving this 
difficult problem, but it will not be 
solved by agitation, recrimination, and 
let-the-people-lend-a-hand schemes. It 
must be worked out like any other 
question of the day in the law or out- 
side the law, soberly, patiently, in the 
light of long study and experience. 
































































N January 26th, Representative 
A. Mitchell Palmer of Pennsyl- 
vania introduced into Congress a bill 
which, -if it is made a law, will present 
to the courts a problem of constitutional 
law which is by no means easy to solve. 
The essential features of Mr. Palmer’s 
bill are: That no person, corporation, 
etc., “manufacturing, producing, or 
dealing in the products of any mine or 
quarry in which children under sixteen 
years of age are employed or permitted 
to work at any time, or of any mill, 
cannery, workshop, factory, or manu- 
facturing establishment in which chil- 
dren under fourteen years of age are 
employed or permitted to work at any 
time, or in which children between the 
ages of fourteen and sixteen years are 
employed or permitted to work more 
than eight hours in a day or more than 
six days in a week, or after the hour 
of seven post-meridian or before the 
hour of seven anti-meridian of any day, 
shall ship or offer or deliver for ship- 
ment such products in interstate com- 
merce.”” That a board composed of 
the Secretary of Commerce, Secretary 
of Labor and Attorney-General shall 
from time to time make and amend 
rules for enforcing the law. And that 
the Secretary of Labor of his authorized 
agent shall be allowed to inspect the 
mines and factories which are producing 
goods for interstate commerce. That 
a violation of the act shall be a mis- 
demeanor, with a punishment of a fine 
or imprisonment or both.! 


*Of the editorial staff of the Columbia Law 
Review. 
1Senator Beveridge’s child labor bill, which 

















Constitutionality of a Federal Child Labor Law 


By ROBERT B. TROUTMAN* 





The validity of a statute directed 
against the use of child labor in certain 
industries, depends upon the extent to 
which the power of Congress under the 
Commerce Clause may be used to ex- 
clude certain articles from transportation 
between the states. It cannot now be 
doubted that Congress under its power 
to regulate interstate commerce can 
prohibit the shipment of certain ‘‘out- 
lawed”’ goods?; but the extent of this 
power is by no means settled. For the 
purpose of argument on this question 
let us at the outset assume that Congress 
cannot arbitrarily exercise this right 
of exclusion, and that this can only 
be done either to promote commerce 
itself or to enforce a police regulation, 
which is hereinafter discussed. It may 
be that this assumption can be cor- 
rectly based on the ground that in order 
to avoid a violation of the due process 


provision in the Fifth Amendment 
Congress must exercise its control of 
commerce among the several states 


within the bounds of reason. At any 
rate this assumption avoids an entry 
into that field of debate which began 
with Hamilton and Madison, namely, 
Are the citizens of the United States 
entitled to enjoy the facilities of inter- 


was never adopted, was somewhat different in 
its provisions. It was directed expressly against 
the receipt by the carrier of goods for interstate 
commerce, when such goods were manufactured 
by child labor. And it compelled the owners of 
factories and mines periodically to give certain 
affidavits that the goods which they tendered jor 
shipment were not made by the use of child labor. 
For a discussion of the constitutionality of that 
bill by Edwin Maxey, see 19 Green Bag 290. 


22 Willoughby, Constitutional Law of the United 
States §347; Goodnow, Social Reform and the Con- 
stitution 80. 
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state commerce as a matter of right, 
or merely as a privilege to be enjoyed 
so long as Congress does not interfere? 

It may be conceded that the federal 
Government has no power to regulate 
by direct legislation the manufacture 
of goods, where that production is 
carried on wholly within the borders 
of a state. It has been repeatedly held 
that manufacturing and production do 
not of themselves involve interstate 
commerce, even though the goods made 
or produced are intended for use by 
shipment and sale in another state.* 
Although the production of the goods 
may not fall within the control of Con- 
the distribution, in so far as 
interstate transportation is used, is 
subject to direct federal regulation. 
In the exercise of this jurisdiction over 
transportation the cases which have 
sustained the prohibitory legislation 
of Congress excluding certain goods 
from carriage between the states may 
be classified as follows: 

First: Statutes which have the effect 
of directly promoting the business of 
carriers as public servants, that is, 
laws which render the transportation 
of passengers and goods more safe 
or the service rendered more efficient. 
Thus, the shipment of articles danger- 
ous per se, as dynamite and other ex- 
plosives, is a proper subject of such 
legislation. And another example is 
found in the Commodities Clause of 
the Hepburn Act which prohibited 
interstate carriers from hauling com- 
modities produced in other businesses 
owned by the carrier.4 And this can 


gress, 


’ Diamond Glue Co. v. U. S. Glue Co. (1903) 187 
U.S. 611; United States v. E.C. KnightCo. (1895) 
156 U. S. 1; of. 10 Columbia Law Review 704, where 
in an article on the Anti-Trust Act, Mr. Morawetz 
expresses the belief that the Knight case cannot be 
reconciled with subsequent decisions on that Act in 
the Supreme Court. 


‘United States v. Hudson Co. 


Delaware & 
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be done by Congress although the states 
creating the carrier corporations had 
expressly authorized them to produce 
and ship those commodities. But all 
this legislation, like the Employers’ 
Liability Act,® directly affects the pro- 
motion of the business of the carrier, 
by prohibiting it from engaging in 
practices which tend to lessen its trans- 
porting efficiency as a public servant; 
and the fact that these laws have been 
sustained by the Supreme Court would 
form no precedent for a statement that 
the court would uphold a federal law 
prohibiting the transportation of the 
products of child labor. For it cannot 
be said that articles manufactured by 
child labor render in any manner the 
transportation facilities less safe or 
efficient. 

Second: Statutes which impose po- 
lice regulations. Under this division 


of its power over interstate commerce 
Congress has enacted laws for the pro- 


tection of public morals, health, and 
for the prevention of frauds perpetrated 
through interstate shipments. And 
from the nature of the goods prohibited 
by these laws it is obvious that the 
goods themselves are not dangerous or 
harmful to the business of interstate 
transportation. From the earliest his- 
tory of our federal Government it has 
been recognized that the states have 
a police power by which they are per- 
mitted to legislate for the protection 
of the general public health, morals 
and safety. But it was doubtful, until 
the decision of the Lottery Case,® 
whether Congress had such a power.’ 


(1909) 213 U. S. 366; United States v. Lehigh 
Valley R. R. (1911) 220 U. S. 257; see Lewis, 
Commodities Clause of the Hepburn Act, 21 
Harvard Law Rev. 595. 

* (1908) 207 U. S. 463. 

6 (1903) 188 U. S. 321. 

7Edwin Maxey, Beveridge Child Labor Bill, 
19 Green Bag 290. 
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In that case, and those which have been 
subsequently adjudicated in the Su- 
preme Court, this doubt was removed. 
And it may now be regarded as settled 
law that Congress can enact police 
regulations, as a means of exercising 
i ts control over interstate commerce.’ In 
fact, the Supreme Court, speaking 
through Mr. Justice McKenna, in a 
unanimous opinion upholding the White 
Slave Act, has expressly recognized 
the existence of this federal power. 
The statement is as follows: “The 
principle established by the cases is 
the simple one, when rid of confusing 
and distracting considerations, that Con- 
gress has power over transportation 
‘among the several states’; that the 
power is complete in itself, and that 
Congress, as an incident to it, may 
adopt not only means necessary but 
convenient to its exercise, and the means 
may have the quality of police regula- 
tions.””® If the child labor law is to be 
upheld, it is obvious that the decision 
must be on the theory that it is a valid 
police regulation of Congress under 
the Commerce Clause. Therefore, it 
will be necessary to examine the in- 
stances in which the exercise of this 
power by Congress has been sustained, 
and discover if this law may properly 
be placed within the principles already 
decided. 

The first case, generally known as 
the Lottery Case,” upheld a statute 
making it a crime to ship lottery tickets 
from one state to another. It may be 


8 Paul Fuller, Is There a Federal Police Power? 
4 Columbia Law Rev. 563. 

9 Hoke v. United States (1913) 227 U. 
at page 323. 

10 Prior to this was a statute prohibiting the ship- 
ment of diseased cattle. This was upheld in Reid 
v. Colorado (1902) 187 U. S. 137. Although this 
was an exercise of the federal power to prohibit 
certain goods from interstate commerce, it is not 
as closely connected with our discussion as the 
later cases. 


S. 308, 
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noted that at the time this federal 
law was enacted it was recognized by 
practically all of the states that this 
form of gambling was an evil to be 
eradicated; and this desire on the part 
of the states had been expressed in the 
form of legislation against lotteries." 
Then came the Pure Food Law, which 
made it a misdemeanor to ship or de- 
liver for shipment in interstate com- 
merce uninspected adulterated foods and 
drugs. This was declared to be consti- 
tutional in the Hipolite Egg Case." 
And lastly, the Supreme Court sustained 
the White Slave Act in 1913; this law 
made it a felony against the United 
States to transport or aid in the trans- 
portation of women for immoral pur- 
poses. How can these laws be dis- 
tinguished in principles of police regu- 
lations from a law which makes it a 
crime to ship, or offer for shipment, an 
article manufactured by employers of 
children under a certain age? 

It has been ably argued that there 
is a clear-cut distinction between pro- 
duction and distribution, and _ that 
while Congress has plenary power to 
control distribution, it cannot without 
an invasion of the rights reserved by 
the states, indirectly control produc- 
tion.’ There is, however, as wide a 
difference between consumption and 
distribution as between production and 
distribution, and if Congress can in- 
directly protect the consumers by the 
exercise of its police power to exclude 
harmful articles from interstate com- 
merce, there seems to be no reason for 
saying that the same power cannot be 
invoked to protect the producers. It 
is obvious that the practical effect 
of the administration of the laws in 


1 (1903) 188 U. S. 321. 

2 Hipolite Egg Co. v. 
U. S. 45. 

13 2 Willoughby, Constitutional Law of the United 
States §348. 


United States (1911) 220 
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the Lottery, Pure Food and White 
Slave Cases is not merely to free ‘“‘com- 
merce among the several states’ from 
articles which are injurious to commerce, 
for these articles were not injurious 
to commerce, as in no sense did they 
“render transportation less safe or effi- 
cient.’’* But these goods were outlawed 
because they were shipped for the pur- 
pose of inflicting injury on the members 
of the public after the carriage has 
terminated. And it would seem that 
in no case ought the court to rely on 
the mere wording of the statute in the 
determination of this validity, but will 
look into the practical effect and ad- 
ministration of the law.“ It cannot be 
doubted that this was done in each of 
the cases considered, and although the 
object and effect of the laws were to 
protect the public from injuries which 


12The Supreme Court clearly recognizes that 
Congress has the power to pass laws which protect 
the public health, morals and safety, but which do 
not regulate the efficiency of the transportation 
business of the carriers. This is well illustrated 
by the construction very recently given to the in- 
tention of Congress in the White Slave Act. The 
defense was that the prosecution had not made 
out its case since there was nothing to show ‘‘that 
the defendants either directed or knew how the 
girls’’ were to be transported ‘‘whether in a private 
vehicle or through the instrumentality of a common 
carrier.”” To this contention the Court, speaking 
through Mr. Justice Pitney, gave the following 
answer: ‘“‘But, in our opinion, in order to constitute 
an offense under the Act it is not essential that the 
transportation be by common carrier. . . . 

“The prohibition is not in terms confined to 
transportation by common carrier, nor need such 
limitation be implied in order to sustain the con- 
stitutionality of the enactment. As has already 
been decided, it has the quality of a police regulation, 
although enacted in the exercise of the power 
to regulate interstate commerce [citing cases]; 
and since this power is complete in itself, it was 
discretionary with Congress whether the prohibi- 
tion should be extended to transportation by 
others than common carriers.’’ Wilson v. United 
States, nos. 168 & 169, Oct. Term 1913, decided 
Feb. 24, 1914. 


4 This principle should follow from the attitude 
which the Supreme Court has always taken in 
examinations of state legislation under the Four- 
teenth Amendment. See Vick Wo v. Hopkins 
(1886) 118 U. S. 356. 
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could be inflicted only after transporta- 
tion had ceased, the court nevertheless 
determined that they were well within 
the power of Congress. And of course 
these laws were intended to aid in the 
eradication of these evils altogether, 
and such must necessarily be their 
tendency. For, if in these pernicious 
enterprises a large part of the business 
is done through interstate commerce — 
a domain beyond the reach of state 
legislation — when the gates of this 
fertile field are closed to the promoters 
of such enterprises. there is a decided 
disadvantage in a continuance of their 
operation. And even if this action 
on the part of Congress does not actually 
eradicate the evil, it has so limited the 
scope of their operations as to bring 
them entirely within state control. 
The child labor law would have the 
same object and effect. And since the 
producers of the articles are as much 
a part of the public as those who may 
be harmed by them after their trans- 
portation, it would seem that the health 
of the producers constitutes as valid 
a basis for the denial of the use of 
interstate commerce as does the pro- 
tection of the consumers. 

There is no denial of the fact that if 
there should be a preconceived notion 
that this police power of Congress has 
been carried far enough and must not 
be further extended, there is a ground 
upon which the child labor statute can 
be distinguished from the other laws 
which have been properly held to be 
within the control of Congress over 
interstate commerce. In the Lottery, 
Pure Food and White Slave Cases the 
harm from which the public is pro- 
tected can be inflicted only after trans- 
portation. Therefore, it may be said 
that Congress is merely refusing to 
permit the facilities of interstate com- 
merce to be made the connecting link 
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between the producer and the object 
of his wrong. But in the absence of 
such a desire to scour the field of ad- 
judicated cases to find distinctions 
whereby the scope of federal legislation 
may be limited to the conditions and 
circumstances of laws already upheld, 
there seems to be no reason for declaring 
a law invalid which denies to a producer 
employing child labor the facilities of 
interstate commerce. And assuming 
that the use of such labor is an evil 
detrimental to the public health, as I 
have already pointed out in reference 
to the other federal prohibitory laws, 
this law would greatly discourage the 
employment of such labor; for it would 
close the gates to a large field of opera- 
tion of these enterprises. And therefore 
as a police regulation following logically 
the lines which have been developed by 
the preceding cases it seems that this 
statute would fall within the power of 
Congress, although it cannot properly 
be said to directly regulate interstate 
commerce. 

Another apparent distinction between 
this case and the Lottery, Pure Food 
and White Slave Cases may be found 
in the fact that since a majority of the 
states have not enacted a child labor 
law, there seems to be no such universal 
concurrence in the idea that child labor 
is an evil which deserves eradication, 
as was the fact in each of the other 
laws. But of course this argument, 
based on a theory that the states could 
in some manner consent to an inter- 
ference by Congress, cannot be approved. 
Congress, by virtue of its delegated 
powers in the €onstitution, either has 
or has not the power to pass such a 
law, and the consent of the states, 
except by constitutional amendment, 
has nothing to do with the exercise 
of this power by Congress. And it is 
submitted, that this is an answer to any 


attempted distinction between the nature 
of this law and of the other statutes 
discussed based on the competency 
of the machinery of the several states 
to obliterate these evils without the aid 
of Congress. The fact that the states 
were powerless from a practical point 
of view to prevent, by an adequate 
enforcement of their statutes, the gam- 
bling in lotteries, or the perpetration of 
frauds by use of adulterated foods, or 
the traffic in women for immoral pur- 
poses forms no basis for a legal argument 
that Congress has the power to interfere 
to help the states. And it is equally 
true that the fact that child labor used 
in production is a local matter, and that 
the states could ably enforce any laws 
directed against this evil; and _ that, 
therefore, there is no need for federal 
aid, cannot be used as an argument for 
a denial that Congress has the power 
under the Constitution to pass such a 
law. This would be an argument as 
to whether Congress should deem it 
advisable to exercise its power, but it 
cannot be used to question the existence 
of that power. And again, this argu- 
ment may have great weight in deter- 
mining whether Congress is acting 
within the due process of law require- 
ment as prescribed by the Fifth Amend- 
ment. And it must be noted that 
the control over interstate commerce 
cannot be exerted in violation of the 
other provisions of the Constitution.” 
It ison this point that Senator Beveridge, 
when arguing the constitutionality of 
his Child Labor bill in the Senate in 
1907, seems to have fallen into serious 
error. His position was that Congress 


1% It would seem that the same liberality of 
construction should be given to the police regula- 
tions of Congress under the due process clause as 
the Court has always accorded to the state laws 
enacted for the protection of public morals, health 
and safety. Lewis, Commodities Clause of the 
Hepburn Act, 21 Harvard Law Rev. 595, 610. 
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has the absolute and therefore arbitrary 
power to exclude any article from in- 
terstate commerce. But he contended 
that the distinction must be observed 
between the power of Congress and the 


policy of exercising this power in an- 


arbitrary manner. His argument is 
an attempt to prove more than is neces- 
sary to uphold the law; and the more 
conservative Senators refused to sanc- 
tion so radical a doctrine. It can hardly 
be doubted, in this age when interstate 
transportation and shipment consti- 
tute so great a factor in our commercial 
life, that the right to ship through this 
medium is one which cannot be taken 
away from the public without due pro- 
cess of law. In other words, it would 
seem that the Supreme Court must 
hold that the Fifth Amendment is an 
inhibition on the arbitrary power of 
Congress to deny to a shipper the right 
to transport his goods in interstate com- 
merce without some reason, either based 


upon the conservation of public health, 
safety or morals, or in furtherance of a 
reasonable plan to render interstate 


transportation more efficient. To sus- 
tain this federal Child Labor Statute, 
it is only necessary to prove to the 
satisfaction of the Supreme Court that 
this is a reasonable means of enforcing 
the power of Congress to enact police 
regulations in its control over interstate 
commerce. But this does not warrant 
the conclusion of Mr. Beveridge that 
Congress may exercise its power in an 
arbitrary manner. 

This brings us to a discussion of the 
case of Adair v. United States,® which 
is, of the recent cases, the most unfavor- 
able to the position taken in this article. 
In that case the court decided that a 
law making it a crime for an agent of 
an interstate carrier to discriminate 
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© (1908) 208 U. S. 161, 179. 
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against an employee because he was a 
member of a labor organization, was 
violative of the due process clause. 
The decision really turned on a question 
of fact, namely that there was not a 
sufficiently close connection between the 
end sought and the means adopted by 
Congress. This is shown by the opinion 
of the court, where Mr. Justice Harlan 
used the following language: We “hold 
that there is no such connection between 
interstate commerce and membership 
in a labor organization as to authorize 
Congress to make it a crime against the 
United States for an agent of an inter- 
state commerce carrier to discharge 
an employee because of such membership 
on his part.’’ Both Justices Holmes and 
McKenna dissented. And since that 
decision was rendered the Pure Food 
and White Slave Cases, embracing a 
much broader field of federal control, 
have been decided by the court with 
unanimous concurrence. And in each 
of these cases Mr. Justice McKenna 
delivered the opinion; and the broad 
language in which he expressed the 
court’s views could well be applied 
to sustain a law excluding the products 
of child labor from the benefit of inter- 
state commerce. 

But the determination of the validity 
of the law must rest upon a question 
of fact, which only the Supreme Court 
can decide: Is the evil of child labor 
which is sought to be remedied by the 
statute of such substantial connection 
to the protection of public morals 
and health and safety, as touched by 
interstate commerce, as to warrant 
an interference by Congress? It may 
be that the court will repudiate what 
seems to be the natural and reasonable 
inference to be drawn from the Pure 
Food and White Slave Cases; and the 
expression already quoted from the 
Adair case might be used to answer this 
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question in the negative. But certainly 
the present tendency of the court is 
to view with favor the arguments pre- 
sented by Mr. Justice McKenna. It 
is submitted that this tendency is to 
be commended and that it should lead 
the court to sustain the child labor law. 
And although the article manufactured 
by child labor, when offered to the 
carrier, may be perfectly innocuous, 
in regard to its capacity or incapacity 
to inflict any future injury to the 
public health or morals, the facilities 
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of interstate commerce should be denied 
the producer as a forceful incentive 
to forbear from a repetition from his 
malevolent practices. Certainly this 
indirect method of exterminating an 
evil is as justifiable, in bearing a suff- 
ciently close connection to interstate 
commerce, as is the denial of the use 
of transportation facilities to the ship- 
pers of certain articles on the ground 
that these goods are designed to or may 
do harm to the public after the trans- 
portation has ceased. 





New York Legalwocky 


By ApDpDISON F. ANDREWS 


9 WAS olcott, and the stetson belir 
Did root and rushmore in the fay; 
All olney was the harmon hare, 
And the dospassos shay. 


“Beware the gildersleeve, my son! 

The choates that bite, the clarks that brain! 
Beware the lauterbach, and shun 

The seabury dugro crain!” 


He took his osborne sword in hand; 
Long time the battle foe he sought ; — 
So melvilled he by the tracy tree, 
And stood awhile in thought. 


And as in gruber thought he stood, 
The gildersleeve, with eyes of flame, 

Came whiting through the underwood, 
And nicolled as it came. 


One, two! One, two! 


And through and through 


The beckett blade went snicker-snack! 
He left it nott, and with its lott 
He went hornblowering back. 
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‘“‘And hast thou slain the gildersleeve? 
Come to my arms, my beaman boy! 


O bonynge day! 


O closson clay!”’ 


He whitman’d in his joy. 


*T was parsons, and the legal freaks 
Did vanderveer within the ford; 

Rosalsky were the laimbeer weeks, 
And the jerome bard lord. 





Business Advice 


By EpGAR WHITE 


66 EAR Sir: 
If you will call at my office at 
4:15 Monday afternoon I will settle in 
full the bill you have against me. 
Please be here at the exact time desig- 
nated if you want your money. 
“Yours, Jacob Snitch.” 
The cadaverous-faced young man who 
penned the above looked at it thought- 
fully for quite a while and then wrote 
two other notes exactly like it. One 
was put in an envelope and addressed 
to Hiram Belton, merchant tailor, 715 
Broadway; the second went to William 
Smith, coal dealer, 408 N. Tenth 
Street, and the third favor was directed 
so as to reach John L. Jackson, painter 
and paper hanger, 1008 Chestnut Street. 
The artists named had long been 
acquainted with Jake Snitch, the brief- 
less barrister, who had a couple of rooms 
in the big building across from the 
court house. Mr. Snitch had one un- 
incumbered piece of property to his 
name, a large set of law books left him 
by his uncle. The possession of this 
library gave the gaunt-faced man a 
standing among the other lawyers who 
occupied the same building. They 
frequently had need of the books. Mr. 


Snitch was generous about loaning 
them, but rigid in his requirement for 
their return. On the inside cover of 
each book was pasted the accusing label: 
“Stolen from the office of Jacob Snitch, 
Attorney-at-law.” 

Exactly fifteen minutes after the clock 
in the court-house tower had chimed . 
the hour of four, three resolute-looking 
men entered the office of Jacob Snitch. 
The visitors were the tailor, the coal 
dealer and the man who had painted 
the wood-work and hung the paper on 
Mr. Snitch’s office walls. All of them 
were familiar with that office. Time 
and again they had climbed the steps 
and stuck their little ‘please remits” 
under Mr. Snitch’s more or less Roman 
nose, and time and again Mr. Snitch 
had talked them out of his rooms. 
Things had reached a point when the 
creditors were about to sue, and Mr. 
Snitch knew his law library was good 
for their judgments. Something had 
to be done. The only way out seemed 
to be to pay the money. In this dire 
extremity he thought of a friend with 
whom he had consulted before in des- 
perate situations, and whose judgment 
he had found sound. 
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“Sit down, gentlemen,” said the 
lawyer, pleasantly. And them in a 
brisk, business-like tone: “I suppose 
you have called for your money?” 

“That’s what I’m after,” said Belton. 
“Maybe these other fellows are just 
calling socially.” 

Belton was a short, fat man, with a 
stern, bull-dog jaw. 

“How much is the amount of your 
bill, Mr. Belton?” asked Mr. Snitch, 
as he laid his check book on the desk 
and reached for a pen. 

“Thirty-nine dollars and eighty-five 
cents,’ growled the tailor man, “but 
I don’t receipt you for any check. 
Nothing goes but the cash!” 

Mr. Snitch looked out of the window 
at the court-house clock. 

“I’m sorry,” he said. 
for me to hand you the cash. 
bank closes at 4.” 

“Sure it does!’ exclaimed Belton, 
“and that’s why you told us to come 
here at 4:15. 


“It’s too late 
The 


You don’t get any re- 
ceipt from me till I get my money, 
cash in hand, see?” 

“You can get the cash tomorrow,” 
suggested the lawyer mildly. 

“Sure I could if there was any of 


your money in the bank,” retorted 
Belton, ‘‘but there won’t be any there.” 

“I’m sorry,’ remarked Mr. Snitch, 
“but I haven’t got a cent of cash here. 
I’m sure you'll find the check is good, 
if you'd only take my word.” 

“T’ve been taking your word for a 
year,” retorted Belton, getting more 
wrathful all the time, ‘‘and it ain’t 
worth a ! It takes money to 
buy grub and pay house rent. Now, 
my young friend, this is your last chance. 
Tomorrow I bring suit and attach these 
books of yours. They’ll fetch the money, 
I reckon.” 

Mr. Snitch shrugged his shoulders. 
He was evidently much hurt by the way 
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his kindly offer to settle had been 
turned down. He turned from the irate 
tailor to the coal dealer who had supplied 
him with his winter’s fuel. 

“How much is your bill, Mr. Smith?” 
he asked politely. 

“You going to pay it with a check?” 
inquired Mr. Smith. 

“That’s all I have now; the bank is 
closed.”’ 

“Well, I’m like Belton. I don’t sign 
any receipts for bank checks. 
fooled me too often.” 

Mr. Snitch was so shocked at the 
want of faith, that he had not the 
courage to make his proposition to 
settle with a check to Mr. Jackson, the 
paper hanger. When he looked timidly 
up at that individual, Mr. Jackson 
merely said: 

“Not for me, Jake. 
get ready to stand suit.” 

In due course the three creditors 
filed suit in a justice’s court, and the 
day of trial arrived. Each man proved 
his bill, and the debtor admitted its 
correctness. It was agreed then, as 
the issue would be the same, that all 
three cases should be tried as one. There 
was a jury of six seedy-looking men. 

The creditors testified of their cease- 
less importunities, without result. Then 
Mr. Snitch took the stand. He said 
the debts had been worrying him a long 
while, not because of the importunities 
of his creditors; they naturally wanted 
their money, and he could not blame 
them for dunning him early and often 
as they had been doing; that was 
simply business and he had no objection 
to it. Here some of the seedy-looking 
jurymen nodded sympathetically, prob- 
ably recalling their own experience with 
duns. 

But the real worry was his conscience, 
Mr. Snitch said. It was hard for him 
to sleep at night, knowing he owed 


You've 


You'll have to 
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these hard-working, honest men an 
aggregate of $125, and couldn’t pay it. 
They needed the money, and it seemed 
like taking bread out of their families’ 
mouths not to pay them, said Mr. 
Snitch. The thing worked on him so 
that he couldn’t attend to business; 
he became pale and thin and nervous. 
He would have committed suicide, but 
that wouldn’t help these men who needed 
their money. So he resolved to live 
and to pay them. At last an idea 
occurred. He had a rich uncle, who 
was something of a miser, but who 
had a good place in his heart somewhere 
if he could only touch it. He went to 
this relative and told him of his distress; 
of the threatened disgrace to the hitherto 
unsullied family name. To make it 
short, the uncle opened his purse-strings; 
Mr. Snitch deposited the money in 
the bank, and promptly sent for his 
creditors. He offered to write them 
checks, but they refused them, saying 


there was no money to his credit in the 


bank. 


The three creditors laughed scorn- 
fully at the tale, and Belton started to 
blurt out something, when the justice 
reminded him that he had had his say. 

The cashier of the bank on which 
Mr. Snitch had started to draw his 
checks swore that Mr. Snitch had as 
much as $125 to his credit in that bank 
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the Tuesday following the meeting of 
the creditors in Mr. Snitch’s apartments. 

On cross-examination the creditors’ 
attorney asked the bank cashier if Mr. 
Snitch had any money to his credit in 
that bank before or after the Tuesday 
mentioned, but the court held the 
question immaterial; the question was 
whether Mr. Snitch had money in the 
bank the day after he had tendered the 
checks, and no other. If the payees 
didn’t want to take the checks, that was 
their risk. Again the seedy-looking 
jury nodded approvingly, and later, 
when the case was submitted, that same 
seedy-looking jury promptly returned a 
verdict for the defendant, throwing 
the costs on the creditors. 

The trial over, Mr. Snitch hastened 
to a little ante-room of the court, where 
he was instantly joined by an old man, 
with bent form, very dark eyes and some- 
what yellowish cast of countenance. 
This old man handed Mr. Snitch a 
mortgage on the library referred to, in 
exchange for which Mr. Snitch gave 
a check for $125 and a ten-dollar bill. 

“Ike, ten dollars looks like a pretty 
big fee to pay for $125 for one day, 
when I didn’t use it,’’ said Mr. Snitch. 

“Hush, Jake!’’ remonstrated the old 
man. ‘I don’t charge mine frient for 
loaning money; it vos for business 
advice.” 





OVERNMENT by thought is the highest ideal which a nation can set for 


itself. 


The constitution of human nature makes inevitable the operation 


of many other forces, but the passion most to be trusted is the passion of thought. 


The way that a nation must choose is the way of deliberate reason. 


In this cen- 


tury the selection of men capable of thinking rigorously and exactly for tasks in 
public service and the extension and creation of opportunities whereby men may 
devote themselves under the most favorable conditions to the business or occupa- 
tion of thought, will be an important fact and influence in the making of history. 


GRAHAM WALLAS 


(From a newspaper report) 





The Law as a Vocation: Advice to Young Men 


The Law as a Vocation. 
A.M., Investigator of Occupations for the Vocation 
Bureau of Boston. Issued by the Vocation Bureau, 
Pp. 100. (Paper, 75 cts.; cloth, $1.) 

Suggestions from Law School Graduates as to 
Where and How to Begin Practice. By Richard 
Ames, Secretary of Harvard Law School. Harvard 
Law Review 260—267 (Jan. 1914). 

YOUNG man, before choosing the 

profession of the law as his voca- 
tion, ought to be fully informed of the 
conditions which make success in it, 
in the sense of adequate pecuniary 
return, difficult to achieve, and Mr. 
Allen’s well prepared little manual 
renders a notable service in this respect, 
supplying information of inestimable 
value to young men debating their 
choice of a career. He says, for ex- 
ample: 

The field is greatly overcrowded and the 
average earnings very small. This is the great 
objection. Only the more able or fortunate in 
seciring profitable’ legal practice can hope to 
win more than a bare competency. Young men 
may not only be indebted to their families and 
friends for a course of study covering three or 
four years in preparation, but after that for a 
period of five, ten, or even fifteen years con- 
sumed in acquiring a competent practice. 
Many never reach such a practice, and are 
obliged to turn to some other occupation for 
part or full income, or to come down to the 
end of life in straitened circumstances, unable 
to do for their families what was earlier done 
for them to place them in the profession. 


That is not depicting the situation 
in too somber colors. The author says 
nothing to dissuade young men who 
have the requisite qualifications for 
success in an exacting profession from 
entering it. His purpose is only to 
keep out of its ranks those who have 
not the natural and acquired fitness 
necessary to success. 

The book gives an accurate exposition 
of the nature of the work the lawyer 


By Frederick J. Allen, 


is called upon to do, in all its diversity, 
its varied fields of service and opportuni- 
ties for distinction, the educational 
standards required for admission to 
the bar, and the ethical demands of 
the profession. It is an ideal book to 
put into the hands of young men, for 
those who read it will be helped greatly 
to take the measure of their own ap- 
titudes. We believe it to be the most 
practical publication of the kind that 
has ever appeared. 

Mr. Allen cites statistics gathered 
by the secretary of the Harvard Law 
School indicating the earnings of its grad- 
uates during the first ten years after 
graduation, but he warns his readers, 
rightly we believe, not to place too much 
reliance on these figures, “‘since the 
answers may represent the more suc- 
cessful practitioners.” 

Turning now to Mr. Ames’s article 
summing up the results of this statistical 
inquiry, we are unable to agree with 
his conclusion that the figures do not 
give too roseate a view of the situation. 
Men whose earnings are utterly inade- 
quate would be apt to shrink from 
divulging their circumstances even 
under a promise that the information 
would be treated as confidential. Those 
who have been out of the law school 
but a short time would be apt to feel 
that there is nothing discreditable in 
their meager earnings, but where, at 
the end of a number of years, there has 
been unsatisfactory progress the un- 
willingness to furnish facts would be 
likely to increase. This interpretation 
of the replies is borne out by the result, 
for Mr. Ames reports that ‘‘a much 
larger proportion of answers were re- 
ceived from graduates of recent standing 
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than from those who had been out 
several years.’’ This, it seems to us, 
isnot to be explained by the supposition 
that the older graduates could not 
remember what they had been earning 
years before, for the inquiries merely 
asked for information about the net 
earnings in each year “as nearly as 
you can estimate it.” 

The Harvard Law School is a demo- 
cratic institution composed of students 
from all classes in the community, but 
at the same time it occupies a position 
that attracts a very large proportion 
of students whose family connections 
favor their rapid advancement toward 
a lucrative practice, if only in serving 
some one corporation or individual 
client of large interests. The school 
likewise attracts a considerable propor- 
tion of students of rare natural ability. 
It is, therefore, not surprising that the 
earnings should rise rapidly toward 
the $5000 mark in a substantial pro- 
The figure 


portion of the students. 
$5325 represents, however, the average 
of only forty replies received from the 
men who had been out ten years, as 
compared with several times that num- 
ber of ten-year men to whom inquiries 


were addressed. The figure would 
doubtless have been much lower if the 
data had been complete, and even 
then the result of a canvass of the 
graduates of the leading school of the 
country would not have been at all 
typical of the conditions generally pre- 
vailing among the graduates of American 
law schools. 

The replies exhibit some difference 
of opinion as to whether it is wisest 
to start practice in a large or small 
city, in the East or some other portion 
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of the country. A large number of 
men, however, seemed of the opinion 
that Boston and New York offered 
rather meager opportunities, except to 
the man of exceptional ability. This 
is in line with Mr. Allen’s recommenda- 
tion that “‘it is advisable in most cases 
for the young lawyer to settle in the 
small city or town.” 

Mr. Allen takes it for granted that a 
young lawyer usually becomes an as- 
sistant in a law office, where he may 
stay from one to five years, but it is 
advisable that he “should take the 
earliest opportunity to become inde- 
pendent.”” Mr. Ames says that even 
if the young lawyer has a little capital, 
“by far the greater number of men 
would advise his beginning with some 
established firm.”” Then there is the 
question whether to begin practice in 
a large or small office. Mr. Ames 
thinks the ideal combination to be a 
large firm which gives its assistants 
such responsibility and variety of work 
as are to be found in a small office. 

More helpful, perhaps, than any 
specific admonition is the following 
general advice with which Mr. Ames 
brings his article to a close: 


In conclusion it might be well to remind the 
reader, obvious though it may seem, that each 
individual has got to work out the problem for 
himself in the light of the conditions and cir- 
cumstances surrounding his particular case. 
Let him remember that far more important 
than any question of location or method of 
practice are the personal qualities that he brings 
into the fight. Let him be scrupulously honest 
and upright, prompt in doing the particular 
piece of work, satisfied to give only the best 
that is in him to each job that he undertakes, 
and determined to succeed, and it will be an 
unusual combination of circumstances that can 
down him. 





The Socialization of the Common Law 
PROFESSOR POUND’S LOWELL INSTITUTE LECTURES 


BRECAUSE of his familiarity with the the- 

oretical and practical aspects of “‘sociolog- 
ical jurisprudence,’’ Professor Roscoe Pound 
of Harvard Law School was fitted, as is hardly 
any one else in this country, to deliver a course 
of popular lectures on the adaptability of the 
common law to the needs of contemporary 
society. Under the heading chosen for his 
course of Lowell Institute lectures, ‘“The Spirit 
of the Common Law,” Professor Pound was able 
to treat, in correlation with a simpler topic, 
various technical subjects which he has else- 
where dealt with in the manner of the philosoph- 
ical jurist and legal historian. These lectures 
therefore contain a summary of some of his 
previously expressed opinions, in a form suited 
for popular assimilation, and not only that, 
but in addition a coherent treatment of the 
general problem of the socialization of the law, 
the letter element giving them, for those fam- 
iliar with his other contributions, the interest 
of a new production.! 


“That body of legal tradition which we call 
the common law,” said Professor Pound, ‘‘faces 
to-day a new crisis graver than any it has ever 


met. If not actually on trial, the common law 
is certainly under indictment.’”” Among the 
hostile factors referred to were the opposition 
to the doctrine of the supremacy of law and to 
the consequent power of judicial decisions, the 
codification of commercial law, changes in the 
law of torts by new rules with respect to con- 
tributory negligence and liability in the absence 
of personal fault, and the substitution of broad 
views of social justice for the older conception 
of individual justice. 

“The law is not well prepared in all respects 
to meet the crisis that confronts it.’’ The 
system of popular election of judges was declared 
not to have conduced to strengthening the 


1 The topics of the lectures, which were ably re- 
ported in the Boston Transcript, from whose sum- 
maries this abridgment has been made, were as 
follows: 1. Feudal Law. 2. Puritanism and the 
Law. 3. The Courts and the Crown. 4. The 
Rights of Englishmen and the Rights of Man. 
5. The Pioneers and the Common Law. 6. Phil- 
osophy of Lawinthe Nineteenth Century. 7. Jud- 
icial Empiricism. 8. Legal Reason and the New 
Justice. The lectures were delivered twice weekly 
beginning Feb. 2. 


courts to meet extraordinary strain. ‘‘Nearly 
all the illiberal decisions which have caused 
the most trouble of late have been handed down 
by the popularly elected courts.” Crowded 
calendars for which no relief has been offered 
also handicap the courts. 

The lecturer urged the necessity of a taking 
of stock at the present time. ‘On the one hand 
we have the long fixed tendency toward extreme 
individualism in the common law. This tends 
to make legal proceedings ultra-contentious. 
On the other hand, there has been a tendency 
to look not to the transactions between individ- 
uals, but to the relations which exist between them. 

“What have been the factors to determine 
American common law, whether to socialize 
it, or to emphasize the importance of relation- 
ships? Roughly they are seven in number: (1) 
The original substratum of Germanic law which 
underlies our’ common law; (2) feudal law; 
(3) Puritanism; (4) the contest between the 
English Crown and the existing common law of 
the seventeenth century; (5) the political ideals 
of the seventeenth century; (6) the conditions 
under which pioneer Communities shaped their 
jurisprudence in America in the years following 
the Revolution; and (7) the philosophical ideals 
of justice, law, and the state which ruled when 
the American common law was made over. 

Of these only the second, the feudal law, had 
been socializing in its effect, said Professor 
Pound. ‘The strict law of the period of Coke 
was firm in its individualism. The first solvent 
of individualism was the discovery of the anal- 
ogy which still existed in society to the early 
feudal relations.’”’ The lecturer then said that 
in the principle of the workmen’s compensation 
acts he could see ‘‘only a return to the early 
common law doctrines of the relationship 
between master and servant, the adapting of 
an old form to new needs and uses. It was the 
nineteenth century that introduced the fault 
and carried us away from a realization of what 
a vital, purposeful force the early doctrines of 
master and servant could be made.” 

Passing to the third of the factors, Puritanism, 
Professor Pound gave some of his reasons for 
believing that it has been in a sense a controlling 
factor in the development of our law. ‘‘Mere 
individualism, in and of itself, has not been 
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peculiarly English or peculiarly American. 
What is peculiar to Anglo-American thinking, 
and above all to Anglo-American legal thinking, 
is an ultra-individualism, an uncompromising 
insistence upon individual rights and individual 
property as the focal point of jurisprudence.” 
Individual conscience, individual judgment, 
individual freedom of action, were the guiding 
doctrine of Puritanism; ‘applied to church 
polity, it led to a régime of ‘consociation but not 
subordination, '’ — applied to civil organization 
it resulted in the conception of the people not as 
a mass but as an aggregate of individuals, in 
the precise ascription of rights to each of these 
individuals, and in the evolution of the legal 
rights of Englishmen into the natural rights of 
man. 

On the side of law, this conception made for 
the individualist notion that all legal consequences 
depend upon some exertion of the will, as against 
the feudal conception of referring them to some 
relation. ‘Contract and voluntary culpable 
conduct appeared to be the solvent ideas for all 
problems.” 

The lecturer went on to illustrate these points 
by taking up ‘the conception of liberty of con- 
tract which is the bane of all labor legislation,”’ 
the irritating doctrines of assumption of risk 
and contributory negligence, and that notion 
of “the necessary connection between wrong- 
doing and retribution which makes it so difficult 
for our criminal law to deal with anti-social 
actions and to adjust itself in its application to 
the exigencies of concrete criminality.’’ ‘Not 
only does the Puritanical view keep alive the 
retributive theory, but it also hampers the effi- 
ciency of penal legislation intended to protect 
society.” 

Equity in America was declared to show the 
same influence. Equity is opposed by the 
Puritan; “it helps fools who have made _ bad 
bargains, whereas he believes that fools should 
be allowed and required to act freely and then 
should be held for the consequences of their 
folly.” Again, equity ‘‘acts preventively, instead 
of permitting free action and imposing after the 
event the penalty assented to in advance.” 
Again, equity invests the magistrate with a dis- 
cretion which is repugnant to the Puritan’s 
unwillingness to be judged by a personal standard 
instead of by an unyielding, impersonal legal 
tule. This Puritan jealousy of the magistrate 
is conspicuous in the minute statutory regula- 
tions of more than one state of conduct of the 
judge from the time he enters the court room 
until the conclusion of the trial. 
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With respect to the seventeenth century con- 
test between the common law and the Crown 
a striking conception was advanced. Pro- 
fessor Pound’s opening observations had in- 
timated that he did not regard the contest be- 
tween the Coke and James I as tending, in 
its ultimate results, to help the socialization of 
the common law. The grounds of that con- 
viction now became more clearly manifest. 
“In the seventeenth century it was progressive 
to insist upon the royal prerogative,” for the 
King may have been regarded by certain of his 
subjects as the guardian of social interests. 
Late in the eighteenth century the centre of 
gravity had shifted from the King to the legis- 
lature (i. e. in the United States), which looked 
upon itself as the guardian of social interests; 
and to-day the political centre of gravity has 
shifted to the ‘majority, or more often the 
plurality of the electorate voting at a given 
election.”” There is, therefore, an analogy 
between such incidents as Coke’s resistance to 
the Crown, the resistance of an early American 
court to a legislature’s attempt to do something 
not permitted by the constitution, and the re- 
sistance of a modern American court to that 
uncurbed popular impulse which would override 
the limitations of legal precedent. 

“Toward King, legislature and majority or 
plurality of the electorate the common law 
has taken the same attitude. Within the limits 
in which the law recognizes them as supreme 
it has but to obey them. But it reminds them 
that they rule under God and the law. And 
when the fundamental law sets limits to their 
authority or bids them proceed in a defined 
path the common law courts have consistently 
refused to give effect to their acts beyond those 
limits. 

“Along with the doctrine of judicial precedent 
and trial by jury, this doctrine of the supremacy 
of the law is one of the three distinctively char- 
acteristic institutions of the Anglo-American 
system. It became definitely established therein 
as a result of the contests between the courts 
and the crown in the sixteenth and seventeenth 
centuries. Hence we may inquire (1) what led 
up to these contests, (2) what effect they had 
on the common law tradition, and (3) what is 
the significance of the resulting doctrine of the 
supremacy of law for the law of the future?” 

In answer to the first of these three questions, 
Professor Pound pointed out the inherent in- 
compatibility of the two theories of the law that 
came into conflict in King James’ reign. One 
was the view found in the Germanic law books 
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of the Middle Ages that law is ‘“‘a quest of the 
creature for the justice and truth of his creator,” 
an idea that excludes all idea of superimposed 
force or arbitrary will. The other view was that 
which came from Rome, if not indeed from 
Byzantium, that the will of the personal sovereign 
had the force of law. Under the feudal régime 
the first of these theories was so applied as to 
charge the King with the protection of social 
interests, and the second was so applied as to 
devolve the protection of individual rights upon 
the judges. The common law courts of the 
sixteenth and seventeenth centuries, struggling 
to meet the wants of England with a legal 
system brought down from the feudal régime, 
were in much the same position as the courts 
of to-day which are trying to meet the needs 
‘of the time with a machinery devised for the 
agricultural communities of one hundred years 
ago. Liberalization was at hand, working 
through those processes of executive justice 
which then as now, tend to reduce the orbit of 
judicial justice. The result of this situation 
was that the courts of the seventeenth century 
resisted the royal prerogative by opposing in- 
dividual to social justice, and thus arosé the 
contests between the courts and the Crown. 

Their effect on the common law tradition was 
to render the spirit of the common law individu- 
alist. ‘“‘Thus the Sunday morning conference 
between King James and the judges, which is 
the glory of our legal history, led in the nineteenth 
century to constitutional doctrines that for a 
time enabled a fortified monopoly to shake its 
fist in the face of a people and defy investigation 
or regulation.”" 

What is the significance of the resulting doc- 
trine of the supremacy of law for the law of the 
future? ‘‘In insisting on the supremacy of law, 
the common law is not bound of necessity to 
stand always against the popular will in the 
interest of the individual. Rather, its true 
position is one of standing for ultimate and more 
important social interest against the more im- 
mediately pressing but less weighty interests 
of the moment by which mere will, unrestrained 
by reason, is too likely to be swayed. 

“Tt is no more possible for the people to ad- 
minister justice directly or to control the course 
of justice directly than it is for them to admin- 
ister medicine or control the course of medical 
science, or to direct armies and control the 
course of military science. 

“‘We may be assured that the supremacy of 
law is not to disappear. We may be confident 
that we shall have not merely laws, expressions 


The Green Bag 


of the popular will for the time being, but law 
as an expression of reasonvapplied to the relations 
of man with man and of man with the State. 
We may be confident also that in the new period 
of legal history which is at hand there will be 
a working over of the jural materials of the past 
and a working into them of new ideas from 
without. We shall be warranted in prophesying 
that this working-over will be effected by means 
of a philosophical theory of right and justice 
and a conscious attempt to make the law conform 
to ideals. 

“Such a period will be one of scientific law 
made, if not by judges, then by lawyers trained 
in the universities, and not one of arbitrary 
law based on the fiat of any sovereign — whether 
king, Parliament or people. For the notion 
of law as the will of the people belongs to the 
past era of a complete and stable system in 
which certainty and security were the sole ends. 
Throughout legal history law has been stagnant 
whenever the imperative idea has been upper- 
most. Law has lived and grown through juristic 
activity. It has been liberalized by ideas of 
natural right or justice or reasonableness or 
utility, leading to criteria by which rules and 
principles and standards might be tested, not 
by ideas of force and command and the sovercign 
will as the ultimate source of authority.”’ 

The next topic following that of the contests 
with the Crown, the influence of seventeenth 
century political ideals, was discussed under 
the heading, “The Rights of Englishmen and 
the Rights of Man.” It was when the common 
law rights of Englishmen came to be considered 
by the courts as identical with the natural rights 
of man that the first false step was taken toward 
our modern system of jurisprudence. ~ 

“Again, at the very time that the victory 
of the courts in the contests between the com- 
mon law courts and the Stuart kings had estab- 
lished that there were fundamental common 
law rights of Englishmen which Englishmen 
might maintain in courts, and in which courts 
would secure them even against the king, a 
juristic theory of fundamental rights, inde- 
pendent of and running back of all States, which 
States might secure and ought to secure, but 
could not alter or abridge, had sprung up 
independently and was at hand to furnish a 
scientific explanation when the next century 
called for one. 

“One of the results of the identification of the 
common-law rights of Englishmen with the ~ 
natural rights of man to give currency to an idea 
of the finality of common law . . . The funda- 
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mental conceptions of our traditional case law 
came to be regarded as fundamental conceptions 
of legal science. Not merely the jurist, but 
the legislator, the sociologist, the criminologist, 
the labor leader, and, in the case of our cor- 
poration laws, the business man had to reckon 
with them. With the coming of a period of 
collectivist thinking and of social legislation, 
conflict was inevitable. 

“A second effect of eighteenth-century theory 
upon the common-law traditions was to inten- 
sify the individualism of which, for other reasons, 
it had quite enough .... To-day we look to 
society for protection against individuals, natural 
or artificial, and we resent doctrines that protect 
these individuals against society for fear society 
will oppress us. But the common law guaran- 
ties of individual rights are established in our 
constitutions, state and federal. So that, while 
in England these common law dogmas have 
had to give way to modern legislation, in America 
they have stood continually between the people, 
ora large class of the people, and legislation which 
they desire. In consequence the courts have 
been put in a false position of doing nothing and 
obstructing everything, which it is impossible 
for the laymen to interpret aright.” 

In his fifth lecture Professor Pound outlined 
his views on the influence of frontier conditions 
on our common law. He declared that a legal 
system, built for a rough, pioneer society, 
applied by judges who had been doctors, mer- 
chants, and farmers before they came to the 
bench, often aimed to lay down lasting rules 
of procedure rather than to give justice in the 
individual cause, and warped by early prejudices, 
could scarcely be expected to meet the needs 
of our great cities, swarming with a population 
more heterogeneous and a society more com- 
plex that the world has ever known before. 

“The jealousy of social legislation that de- 
veloped in the last quarter of the nineteenth 
century, the insistence upon liberty of contract 
and the right to pursue a lawful calling as 
guaranteed to the individual and beyond the 
reach of legislation, result in part from the 
feeling on the part of the pioneer that he should 
be let alone and that he was ruled best when he 
was ruled least. In both these instances, Puritan 
and pioneer, working with materials fashioned 
in the contests between the courts and the Crown 
in the seventeenth century, were able to put 
checks upon the enactment and enforcement of 
social legislation in this country for forty years 
after English law-making had definitely changed 
front and become collectivist.” 
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This influence of ‘“‘The Philosophy of Law in 
the Nineteenth Century” was exerted in support 
of individualistic legal conceptions, as it put 
individual rights at the foundation of the legal 
systems. ‘“‘We must recall much of the juris- 
prudence of the last century. And yet the 
juristic thought of that time was not wholly 
in vain. It can teach us that there are inherent 
limitations on what may be achieved through 
law and inherent limitations upon the efficacy 
of effort in conscious law-making; that for the 
greatest part law must always be found through 
application of reason to causes as they rise and 
the testing of principles in their actual operation, 
that laws are not like clothes, to be thrown off 
and replaced at will, but like language are so 
intimately a part of all we do that development 
of the traditional materials will always be the 
chief agency of growth. Used to temper the 
enthusiasm of a new period of liberalization, 
the philosophy of law of the last century may 
yet save us from the excesses of the stage of 
equity and natural law, a reaction wherefrom 
had so much to do with the rigidity of the laws 
under which we live.” 

The pervading influence of Blackstone, whose 
absolute ideas came down from Grotius, was 
dwelt upon, and the development in the last 
decade of ‘a sociological jurisprudence which 
has definitely rejected absolute ideas” was said 
to have produced a new legal science on the 
Continent, ‘‘and its ideas are slowly taking root 
in Anglo-American thought.”’ 

Discussing “Judicial Empiricism” in his 
seventh lecture, Professor Pound defended 
judicial law making, saying in part: 

“It is agreed that the path of deliverance from 
the stagnation of nineteenth-century law is 
judicial empiricism, working upon the materials 
applied by jurist and legislator. 

“Anglo-American law is fortunate indeed in 
entering upon a new period of growth with a 
well-established doctrine of law-making by 
judicial decision. It is true we have to combat 
the political theory and the dogma of separation 
of powers. 

“Much of the criticism of our Anglo-American 
system of judicial empiricism assumes that it 
is responsible for the obstinacy with which Amer- 
ican law stood still in its tracks at the end of 
the last century while other departments of 
human endeavor were moving on. But it must 
be remembered that American law was not 
alone in this respect. The world over, the law 
of the last century sought to stand still, and the 
century demanded that it do so. No matter 








170 


what the form of the law, code or case-law or 
received Roman tradition modernized and made 
a juristic tradition, we see the same characteristic 
of quiescence. 

“Tf the causes of the backwardness of law with 
respect to social problems and the unsocial 
attitude of the law toward questions of great 
import in the modern community are to be 
found in the traditional element of our legal 
system, the surest means of deliverance are also 
to be found there. The infusion of morals into 
the law through the development of equity was 
the work of the courts; it was not an achievement 
of legislation. The absorption of the usages 
of merchants into the law was not brought about 
by statutes but by judicial decisions. When once 
the current of juristic thought and judicial de- 
cision is turned into the new course, our Anglo- 
American method of judicial empiricism has 
always proved adequate. Given new premises, 
our common law has the means of developing 
them to meet the exigencies of justice and of 
moulding the results into a scientific system.” 

In his final lecture, on ‘“‘Legal Reason and the 
New Justice,’’ Professor Pound spoke of the 
change of front that is taking place in all our 
legal thinking, yet the upheaval, he pointed out, 
is no greater than occurred with the development 
of the courts of chancery and the infusion of 
equity into the strict law. 

“How is legal reason to mould our received 
jural tradition to the demands of the new con- 
ception of justice? First to this end, I take it, 
judicial law-making must know itself; it must 
know what it is. Next, both judicial law-making 
and legislative law-making must know the ends 
to which they are employed. For our trust is 
in the efficacy of intelligent effort. So far as 
we make law consciously we are to make it 
intelligently. This was hardly possible until 
we had arrived at the conception of interests. 
Our hope of achieving it is in definition of the 
interests that may claim to be secured and de- 
termination of the principles according to which 
they are to be selected and delimited for legal 
recognition. 

“In order to construct a scheme of social 
interests that will serve the law of to-morrow as 
the thoroughly elaborated schemes of natural 
rights served the law of yesterday, the social 
<ciences must co-operate. Philosophical jurists 
have labored hard to deduce some method of 
getting at the intrinsic importance of various 
interests. They have sought for some absolute 
formula whereby we may be assured that the 
weightier interest intrinsically shall prevail. 
I do not believe in such attempts in the least, 
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yet I venture to lay down two principles for our 
new theory of law-making. 

“The first is that individual interests are to 
be secured by law only because and to the ex- 
tent that they are social interests. There is a 
social interest in securing individual interests 
so far as securing them conduces to general 
security, the security of social institutions and 
the individual moral and social life. 

“The second principle is, secure at all times 
the greatest number of interests possible, with 
the least possible sacrifice of other interests, 
Interests change in their incidents, in their 
intensity, and even in their very nature. Hence 
such a principle recognizes. that there can be no 
final word on any point of law. Thus the legal 
system may be kept flexible and law-making 
may accommodate itself perennially to shiftings 
in the quantity and quality of the interests it 
has to meet. 

“Moreover, a new theory of law-making, as 
a social function, is not the whole of our task. 
Before we can have sound theories here we need 
facts on which to build them. Even after we 
get sound theories, we shall need facts to enable 
us to apply them. Hard as it is for legislators 
to ascertain social facts, it is even more difficult 
for courts with the machinery which our judicial 
organization affords. As a general thing, courts 
have no adequate machinery for getting at the 
facts required for the exercise of their necessary 
law-making function. As things are, our courts 
must decide on the basis of matters of general 
knowledge and on supposed accepted principles 
of uniform application. Except as _ counsel 
furnish material in their printed arguments, the 
court has no facilities for obtaining knowledge 
of social facts comparable to hearings before 
committees, testimony of specialists who have 
conducted detailed investigations, and other 
means of the sort available to the legislature. 

“We must give our courts power to organize 
such administrative agencies as the business 
before them may require. The present system, 
in which in many of our jurisdictions the judges 
are at the mercy of elective administrative officers 
over whom they have no control, is incompatible 
with effective handling of social facts in our 
tribunals. We must abandon ‘to some extent 
the hard and fast line between the judicial and 
the administrative branches involved in our 
legal tradition. We must recognize that not 
a little of the administrative is involved in and 
necessary to the effective working of the judicial, 
and must make a court within its proper scope 
a bureau of justice, not merely a machine for 
grinding out judgments and written opinions.” 
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A SERIES of articles has lately been published 
in a popular magazine, which contain an 
abundance of information about the progress 
of the movement for improved organization of 
courts and a more efficient system of procedure, 
and which should arouse lay interest in such 
measures as those advocated by the American 
Bar Association. The writer, George W. 
Alger, Esq., writes from the point of view of a 
lawyer of broad professional experience and en- 
lightened public spirit. The papers consist more 
of a recital of facts than of argument, and the 
emphasis is usually in the right place. It will 
be conceded that the superiority of a sensible 
exposition of any situation to sensational 
distortion of facts, is as great as the superiority 
of the statesman of higher type to the reformer 
who secks advantage from a wave of popular 
excitement. 

“The Organization of the Courts for Business,”’ 
on the basis of such concentration of responsi- 
bility and specialization of function as are used 
in the management of modern corporations, is 
the subject of the first article, in which some 
attention is devoted to the Chicago Municipal 
Court, the model of the present time, and to 
the Magistrates’ Courts of New York City, “a 
centralized, systematized criminal court which 
has the respect of the community whichit serves.” 
The lack of central authority in the Supreme 
Court of New York County, a good type of 
courts of the unreformed kind, produces much 
harm: 

“Some months ago, for example, a perspiring 
lawyer, who had a case immediately below mine 
on one of the trial calendars of the Supreme 
Court, complained to me bitterly of the stupid 
way in which one of the Supreme Court judges 
was handling his calendar. This lawyer had 
been in court on forty consecutive days answer- 
ing ‘ready’ in a case which for at least thirty- 
five of those days had absolutely no chance of 
getting to trial. There was no reason whatever 
for his case being on the calendar and called 
daily. A little common sense on the part of the 
judge would have shortened his calendar through- 
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out this period to five cases at most. There 
was no danger whatever that the court would 
remain idle if five cases were marked ready and 
called on his calendar. Yet he had twenty 
cases on the calendar and continued to have 
twenty cases on the calendar daily, wasting the 
time of thirty lawyers for all that period. There 
was nothing which this lawyer could do or 
which I myself and others similarly situated 
could do, however, but waste our time or the 
time of our offices in sending some one to court 
every day to attend calendar call and go through 
the foolish form of answering ‘Ready,’ spending 
half an hour on the process, and then have the 
case marked ‘Passed for the day.’ We all of 
us grumbled. We were dissatisfied and justly 
so, but there was nothing which could be done 
about it. It is unnecessary to say that it would 
have been inadvisable for this lawyer to have 
told the judge that he did not know how to 
handle his own calendar and was wasting time 
unnecessarily. If there had been a head to that 
court, however, to which we could have gone with 
our complaint, a remedy would have been 
afforded in twenty-four hours by an efficient 
chief justice.” 

Mr. Alger also rightly lays emphasis on the 
need of a system of complete judicial statistics, 
so that the central administrative authority 
can know what is being done in every part ot 
the court and its work may be apportioned out 
to the greatest advantage. 

“The influence of the organization principle 
of the Chicago Municipal Court is reflected in 
the inferior criminal courts of New York City, 
in the Municipal Courts of Cleveland, Buffalo 
and Milwaukee. It is the basis on which the 
Bar Association of St. Louis has asked for a 
Municipal Court for that city, and of a movement 
for a similar court in Kansas City. As I write, 
a commission appointed by the New York 
legislature is at work reorganizing the Municipal 
Court of New York City.” 

“Helping our Halting Justice” is the author’s 
phrase for these measures which are proposed 
to eliminate the waste motion in procedure by 
leaving the courts free to make their own rules 
of practice untrammeled by minute statutory 
regulations. The New Jersey practice act is 
highly commended. 

“What we have come to is a choice of evils: 
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an evil now present under which the courts are 
obliged too much to consider matters of form 
and often to give judgment on form rather 
than substance through the fixed character of 
a statutory code; and the other alternative, 
a greater power of judicial discretion through the 
elimination of unwieldy, inflexible legislative 
codes and the substitution of a power in the 
courts to make rules that shall be variable 
when necessity arises. Slowly but surely the 
bar has taken the second alternative. We have 
tried the first method and it has failed. Such 
objection as there may be to the second must 
be eliminated in other ways, by improvement 
in the ways by which judges are selected rather 
than by continuing an old method which has 
proved to be a failure.” 

Under the heading ‘Giving Judges the Power 
to be Just’? Mr. Alger discusses the English 
method of facilitating prompt disposal of liti- 
gation by the use of masters and referees, and 
other needed enlargements of the power of the 
court, such as the right to suppress sham de- 
fenses. Here is some interesting information: 

“It may perhaps be proper here to say in 
passing that one of the most frequent causes 
tor a grossly unfair comparison which is often 
made between English and American courts 
is due to a difference in the two systems as to 
the use of masters, registers, recorders, and 
referees in England and of judges in America 
for the performance of such business as has 
just been described and for other routine and 
formal duties. When we hear rhapsodies on the 
dispatch of judicial business by one hundred 
and sixty judges in England we are not fully 
informed that their celerity is due largely to the 
substantial elimination of jury trials and to the 
co-operation of 754 referees, registers, and re- 
corders. For example, the greater part of the 
63,732 orders signed by judges in non-litigated 
matters and 14,914 orders by judges in litigated 
matters in New York County last year would in 
England have been disposed of by persons exercis- 
ing judicial authority but not called judges. An 
actual comparison between the work done by an 
English trial judge and a trial judge in a similar 
court in the United States will show that the 
disproportion in amount of business handled 
is nowhere near so great as is currently pic- 
tured. In fact, the shoe is often on the other 
foot. Judge William M. Gemmill, of Chicago, 
in the Illinois Law Review for February, 1910, 
[22 Green Bag 237] makes a very striking compar- 
ison between the efficiency of English judges 
and the judges of Chicago, which should be 
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carefully studied by those who are prone to 
undue severity in criticism of American courts,” 

“The Sporting Theory of Justice,” deal 
with in the fourth article, could be profitably 
read in conjunction with Mr. Whipple's views 
reproduced in the Green Bag last month. 

“The main vice in the sporting theory o 
justice, as it has always seemed to me, is that 
it tends to make us forget what should be the 
proper limit of professional skill; because jt 
gives great value to a form of learning which js 
outside of and beyond the actual merits of the 
lawsuit itself. In a weak case, more especially 
a weak defense, a learned lawyer in America 
contributes to his client’s cause something in 
excess of his ability to present to the full the 
facts and the law bearing upon the merits of 
the case itself. This something is a surplus 
of learning over the learning possessed by the 
judge who tries the case as to these questions 
of form, practice, and details of the trial. The 
really first-class trial lawyer in America brings 
to his client’s cause not only the ability to absorb 
and them to express the merits of his client's 
case in its most favorable aspect, but also to 
present and apply the rules of the game to the 
sport of litigation. . . . 

“There are in America two main theories of 
the rights and duties of judges presiding over 
jury trials. One theory is that where the 
evidence so greatly preponderates on the side 
of one party that there is no reasonable question 
as to the merits of the controversy — prepon- 
derates to such an extent that if, for example, 
a verdict were rendered by the jury for the plain- 
tiff, the judge would have to set it aside as against 
the weight of evidence — he may refuse to send 
the case to the jury at all and end the case by 
directing a verdict for the defendant. This 
is the federal rule. Through its operation, the 
bringing of ‘strike’ cases is discouraged, and if 
they are instituted they are quickly and finally 
disposed of. This rule exists also, with slight 
variations, in many states whose courts agree 
with the federal courts in considering that this 
method of disposing of meritless cases is only 
the exercise by the judge of his ancient common 
law province and power. 

“In New York this was formerly the rule, 
but the Court of Appeals several years ago saw 
fit to ‘distinguish’ and discard its own previous 
decisions and to substitute a rule in vogue in 
many of the states which works expensively, 
multiplies trials, and results often in injustice. 
The rule known among New York lawyers 4s 
‘the rule in the McDonald case’ requires the 
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judge to submit to the jury all disputed ques- 
tions of fact. If the plaintiff, for example, 
_ has one witness and the defendant has ten who 
completely disprove his statements, and there 
is no reasonable question as to the merits of 
the case, nevertheless the case must be sent to 
the jury to determine whether the ten men or 
the one man shall be believed. All that the trial 
judge can do afterward is to set aside a verdict 
which is the result of prejudice, sympathy, 
passion, or misconduct on the part of the jury, 
and keep on ordering new trials and put the 
parties to the trouble and expense of such new 
trials until a jury be found whose verdict is in 
accordance with the clear preponderance of evi- 
dence. For a moment the court adopted a rule 
that where there had been three unjust verdicts, 
the court should submit to the third rather than 
order a new trial. It recovered itself, however, 
and now established the doctrine that it matters 
not how many times the jury may render an 
unjust verdict, it must be set aside perpetually 
until the parties in the case are wearied of 
litigating and decide either to settle out of 
court or to stop. 

“Such a treadmill system is intolerable. It 
may preserve a theory, but it is poor comfort 
to practical litigants. The time may come when 
either by constitutional amendment or by 
statutory enactment this form of folly may 
be eliminated. This theory in many states 
is made still worse in its practical workings by 
laws which forbid the judge to comment on the 
facts, to marshal them in his charge for their 
better comprehension by the jury and to enable 
them to understand the issues, a theory which 
makes him, as Professor Pound well says, ‘a 
mere umpire to pass upon objections and hold 
counsel to the rules of the game.’ ”’ 

“The Dawn of a Better Day in Criminal 
Law” is foreshadowed in those states which 
have done most to overcome technicality, 
and not only technicality but other archaic 
survivals. 

“The laws which in many states make the 
presiding judge a mere tipstaff on criminal 
trials need repeal. A criminal judge who is 
hot permitted to earn his salary is a doubtful 
asset to the law and order of the state. No one 
asks in America that the criminal judge should 
be allowed to express to the jury his opinion 
of the guilt or innocence of the accused person, 
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There is nothing in the English practice of per- 
mitting the judge to denounce the defendant 
to the jury which meets with our approval, 
particularly in view of the mass of injustice 
which has followed from it and which English 
court records show. The laws, however, which 
forbid the American judge even to sum up the 
evidence and require him to confine himself to a 
written digest of abstract law which the jury will 
not understand, and which then declare, as in 
many states they do, that the jury may disregard 
the law in their verdicts ‘as.sole judges of law 
and fact’ — these are the laws which justify Mr. 
Dooley when he declares that the murderer is 
the safest insurance risk in America. 

“We need simpler and shorter forms of in- 
dictment and greater ease in amending them. 
So long as the defendant is told the crime with 
which he is charged with sufficient definiteness 
that he may know what he has to answer to, 
the main purpose of an indictment has been met. 
The ‘art’ of drawing indictments should be a 
lost art. In too many states to-day, an in- 
dictment is not a charge but a defense. De- 
cisions by which a man can get a new trial, 
because the indictment says he stole a piano 
and it turns out on trial to be a pianola, should 
be discouraged by statutes which, by diminishing 
the amount of verbiage in indictments, will 
diminish the chances of variance between in- 
dictment and proof. 

“If the defendant does not take the stand 
in his own behalf, his failure to do so should be 
a proper object of comment, both by court and 
counsel. This is the English rule and has always 
been the rule in New Jersey. Most of our states 
provide, however, either by constitution or 
by statute, that the jury must not draw any 
inference from the failure of the defendant to 
take the stand in his own behalf. Ohio dropped 
this rule in 1912, declaring, in one of the most 
advanced of recent American state constitutions: 
‘No person shall be compelled in any criminal 
case to be a witness against himself, but his 
failure to testify may be considered by the court 
and jury and made the subject of comment by 
counsel.’ 

“Making all possible allowance for the con- 
servatism of the bar (the majority of lawyers 
in Ohio were opposed to this amendmeat), 
has the time not arrived for similar legislation 
in other states?” 
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Public Opinion and Popular Government. By 
A. Lawrence Lowell, President of Harvard Univer- 
sity. American Citizen Series. Longmans, Green 
& Co., New York, London, Bombay, and Calcutta. 
Pp. 415 (appendices and index). ($2.25 net.) 


HIS’ book, based upon lectures 
delivered at Johns Hopkins Uni- 
versity in 1909, contains a discussion 
of the nature of that public opinion 
which is to furnish “the proper motive 
force in a democracy,” and of the effi- 
ciency of the various devices for the 
expression and execution of its mandates. 
The scope of the treatment excludes 
any inquiry into the virtue and de- 
fects of popular government. It would, 
however, be quite impossible for any 
writer, incredulous of the ability of the 
people to govern, to busy himself with 
the problem how public opinion may 
best succeed in achieving its aims. 
The first chapters deal with the nature 
of public opinion. The treatment of 
this large topic is brief and non-tech- 
nical, matter-of-fact rather than social- 
psychological. A definition of public 
opinion is formulated which is in har- 
mony with that of common speech. 
But as even a popular government 
requires some additional motive force, 
and private opinion bears a functional 
relation to the government, these intro- 
ductory chapters seem somewhat re- 
stricted in their scope. Can any one 
say that on some subject on which 
the majority does posses no opinion 
at all, and on which a strong private 
opinion does exist, the minority opinion 
could never supply a legitimate motive 
force? There may be, as President 
Lowell says, a public opinion that 
an opinion should prevail which the 
bulk of the people do not share. That 


merely means that there may be a 
public opinion that a private opinion 
should prevail. But the opinion thus 
acquiesced in is private and not public. 
It is easier to observe the process of 
the translation of public opinion into 
governmental action if we confine our 
attention to a fairly consistent and 
uniform mass of opinion — Rousseau’s 
volonté générale in a modernized form— 
but it would perhaps be more fruitful 
to treat public opinion as a complex of 
diverse and conflicting forces the opera- 
tion of which opens up an intricate 
topic for scientific treatment. 

The concept of public opinion has 
been pared down in these opening 
chapters to a form possibly too simple 
for the purpose of complete survey, 
but such a treatment has the virtues 
of its defects, it certainly results in 
clarification, and a more luminous ex- 
position of the restricted subject-matter 
could not be desired. Bagehot may not 
have been a much keener observer, but 
it is doubtful whether his method 
would be an effective method to apply 
to-day, in any inquiry in the field of 
pure politics in this modern age of 
specialization, though it would un- 
doubtedly be fruitful in the regions of 
descriptive and applied political science. 

The second portion treats of the 
function of parties. These chapters 
contain an admirable discussion of the 
necessity and disadvantages of parties. 
They perhaps constitute the most in- 
structive part of the book — certainly 
they should be neglected by no teacher 
desirous of implanting in his pupils 
a thorough understanding of the draw- 
backs of the party system, especially 
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as a force tending to becloud issues 
and falsify public opinion. The “‘bro- 
kerage” idea is one of great fertility, 
the politician who undertakes to supply 
the connecting link between candidates 
and measures and public sentiment 
being a broker, and the party being the 
means by which this brokerage is con- 
ducted. 

The third part of the book is that 
likely perhaps ‘to excite the greatest 
immediate interest on account of its 
noteworthy treatment of direct legis- 
lation and the representative system. 
These chapters are enriched by a mass 
of valuable data drawn from the recent 
experience of Switzerland and the Amer- 
ican states in which the referendum and 
direct initiative have been tried. The 
tone of this treatment exhibits patience 
and a desire to avoid any overhasty 
condemnation of measures that many 
writers and public men regard as ex- 
ceedingly dubious, and sound sugges- 
tions are offered on the manner in 
which a ballot should be prepared to 
obtain a real expression of public opinion 
on subjects not too complicated for the 
formation of a public opinion upon 
them. “If it be true that the people 
are more capable of forming opinions 
on general principles and moral issues 
than on a mass of details, then the 
referendum would appear to accom- 
plish its object better in questions of 
the former class, and details should 
be referred to popular vote as little 
as the trustworthiness of the public 
servants will permit.” 

The final portion of the book, treating 
of the general subject of experts in a 
popular government, makes a _ strong 
plea for the expert, but also reflects 
the Anglo-American amateur bias in 
favor of the man of good sense, ex- 
perience in large affairs, and broad 
general knowledge, as a competent 
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person to supervise the expert. Apart 
from this defect, which does not pre- 
vent the argument for the employment 
of experts in important administrative 
positions from being convincing, these 
chapters are valuable. Just as we have 
spoken of the fertility of the notion of 
brokerage, as applied to the delivery 
of the supporters for party candidates 
and measures, we wish also to direct 
attention to another fertile conception, 
that of representation by sample: 

Public opinion by sample has played a larger 
part in popular government than is commonly 
recognized, and many devices have had that 
end more or less consciously in view. This 
is probably true, for example, of the principle 
of rotation in office. No doubt jealousy, and 
a conviction that every one in turn has a right 
to enjoy the sweets of authority, had something 
to do with it; but we must not fail to observe 
also the feeling that a new man, coming fresh 
from the people, will be closer in touch with 
popular opinion and will be free from official 
habits, or, in other words, a fairer sample of 
the public. This is the reason that jury-men 
serve short periods and are constantly replaced 
by a fresh panel. 

Such a conception would lend itself 
readily to the uses of satire, but it is not 
so employed by the author. Perhaps 
he is unduly tolerant of representa- 
tion by sample. Speaking of the 
bankers, merchants and other men of 
general business experience on the board 
of directors of a railroad, he says: ‘“They 
represent the business public not by 
election but by sample; and so far as 
the sample is not a fair one, and there- 
fore the directors do not faithfully 
represent the business public, that 
public, and ultimately the railroad 
itself, is sure to suffer.’’ The presence 
on railroad directorates of bankers 
elected merely because of the large 
financial interests they represent, and 
not because of any practical knowledge 
of railroading or disposition to give 
their personal consideration to the 
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problems of the railroad, has of late 
evoked criticism that cannot be said 
to be altogether unfounded; and there 
is much to be said in favor of entrusting 
the direction either of public or of 
private affairs to men of special qualifi- 
cations for the discharge of any respon- 
sibility they are called upon to exercise. 
If an expert cannot be relied upon for 
the ability to take complete charge of 
the undertaking and furnish the whole 
of the particular service required, both 
as to quality and to kind, it is safe 
to assume that the additional service 
needed to complete and round out his 
ability, which is often limited, is as 
often technical as non-technical in its 
nature, and that what is required to 
make up the deficiency and promote 
confidence is more often some form of 
expert supervision or co-operation, giv- 
ing effect to a different kind of skill 
than that contributed by the expert 
in question, than it is non-expert super- 
vision. 

President Lowell is fond of the forcible 
illustration of the general as the only 
person to direct an army. Implicitly 
contained in this discussion of the 
expert is the notion that while the 
general may be the only suitable man 
to direct military operations, the secre- 


tary of a war department had better be ~* 


a non-military man, whose _ horizon 
embraces a wider range of interests than 
that of the general. 

This familiar view has recently been 
reiterated in somewhat similar form 
by Lord Haldane,’ and may doubtless 
be said to be pretty firmly embedded 
in the political thought of our time. 
It is allied with a tendency to regard 
the man of wide vision and the tech- 
nician as antithetical types, a tendency 
doubtless accentuated by the fact that 


1 See p. 187 post. 
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the majority of technicians are men of 
norrow range. The criticism that 
suggests itself is not that the conception 
is essentially false, for the narrow spccial- 
ists that Lord Haldane and Mr. Lowell 
have in mind are manifestly unfit to be 
intrusted with the direction of large and 
complicated affairs. It is rather that the 
conception is incomplete, in its failure 
to recognize that the broad-minded 
administrator is as much to be regarded 
an expert as the narrow specialist, 
though a different type of expert. The 
catalogue of great ministers of state who 
have also been masters of some special 
subject, whether military tactics, or 
public finance, or jurisprudence, or trade, 
would undoubtedly be a long list. It 
is dangerous to imply ‘that too great a 
deficiency of specialized knowledge may 
be compensated for by the evenness 
of judgment of a man none the less 
broad-minded because ill-equipped. On 
the contrary’such evenness of judgment 
cannot exist, and ‘‘sound common sense” 
becomes abortive, if the broad-minded 
man is not able to assimilate the general 
results of specialization, even though 
he does not seek to absorb detail. For 
sound judgment can come only with 
close contact with the clearest thought 
on the subjects on which it is exercised. 

The assumption that specialization 
is the antithesis of what Plato called 
synopsis, the broader vision of things, is 
common. Usually the division of labor 
has resulted in the separation of the two 
mental attitudes, but they are not 
inherently incompatible, but harmonious 
and interdependent. General views 
must be based on clear understanding 
of concrete facts to avoid the error of 
inane speculation, and concrete facts 
can be clearly stated only by fitting 
them into the analytical categories of 
abstract thought. If the truth of this 
has not been expressly recognized by 
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English philosophy, it has at least been 
realized in practice. The spirit of Eng- 
lish philosophy, from Bacon onward, 
has meant the harmonization of specula- 
tion with empirical observation, the 
synthesis of common sense and abstract 
thought. The general course of Anglo- 
Saxon philosophy, with some obvious 
exceptions that do not vitiate the 
general statement, reveals the impress 
of the Aristotelian’ tradition much more 
than that of the Platonic. In this 
respect it is differentiated from a large 
part, and probably the greater part, 
of the philosophy of the Continent, 
which has exhibited the survival of the 
Platonic influence in one way or another 
from the Renascence onward. 

It would be well for society to en- 
courage specialists to widen the range 
of their interests. If economists were 
urged to view economic questions more 
from the standpoint of practical ad- 
ministration, if lawyers were invited 
to study the law more as a problem of 
public policy, if engineers were asked 
to give their attention to problems of 
labor as well as to problems of machin- 
ery, if educators were besought to inform 
themselves more fully about social 
conditions, none of these specialists 
would find their efficiency impaired, 
but rather it would be increased in their 
own professions. Likewise, were society 
to demand that the men of broad view 
at some time in their lives should have 
specialized in one or more fields related 
to their present duties, their efficiency 
would not be decreased but rather 
enhanced by the greater discernment 
conferred by a fuller store of knowledge. 

To secure the full benefit of the 
principle of division of labor, and to 
organize human activities in the most 
effective manner, whether in the field 
of public or private affairs, we need to 
evolve the type of the expert in admin- 
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istration, that is, the type of the man who 
is specially fitted, not for some narrow 
technical pursuit, but for the direction 
of an army of technical workers in 
different fields. Not alone the technical 
expert is needed, but he whom we may 
call the super-technical expert — whose 
technical equipment obviously cannot 
be too thorough, but who must above 
all be a specialist in the field of general 
principles rather than in the field of 
particular facts. In President Lowell’s 
man of broad education and large 
experience of affairs, and in Lord Hal- 
dane’s “‘true leader,”’ there is perhaps the 
counterpart of such a type, with its 
necessary qualifications vaguely under- 
stood rather than explicitly recognized, 
for education and experience of affairs 
are not in themselves sufficient. They 
must be supplemented by such vigor 
of mind and concentration of purpose 
as will make the advantages of education 
and practical experience useful tools, 
capable of being put to profitable use 
only by the worker of pre-eminent skill. 

It is consequently desirable that 
President Lowell’s notion of the neces- 
sity of the expert be extended to the 
higher realms of government activity, 
for the principle of government by 
experts means a great deal more than 
that of a government which entrusts its 
subordinate functions to the experts. 
In a true government by experts public 
opinion, of course, cannot have quite so 
large a signification as it has in the 
government conceived by President 
Lowell. It is indeed doubtful whether 
“public opinion” could offer an attrac- 
tive theme to any writer out of sympathy 
with what we may call the lay point of 
view in politics. 

Anyone who will read through this 
interesting book for himself —and it 
is easy to read and will repay reading 
by reason of its liberal stock of informa- 
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tion and sane comment —vwill ac- 
knowledge at once the intrinsic value 
of what may perhaps be pronounced the 
most vigorous and suggestive of recent 
contributions to the literature of political 
science. Among the best qualities of 
the book one will not fail to notice the 
patience and moderation with which 
the writer has examined phases of popu- 
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THE PROJECTED GERMAN CRIM- 
INAL CODE 
Der-Entwurf eines Deutschen Strafgesetzbuches. 
Nach den Beschliissen der Strafrechstkommission 
systematisch bearbeitet von Dr. L. Ebermayer, 
Reichsgerichtsrat, stellvertretenden Vorsitzenden 
der Strafrechtskommission. Verlag von Otto 
Liebmann, Pp. 100. (Paper, 3 marks.) 
HE enactment of the German 
Civil Code may be considered 
to have virtually completed the task 
of achieving German imperial unity. 
The adoption of an imperial criminal 
code, in place of a patchwork of diver- 
gent local laws, is but a step further, 
and is necessary to apply the finishing 
stroke to the imperial laws. The work 
of drafting this code was taken up in 
the same spirit of scientific thoroughness 
and mature deliberation that marked 
the preliminary investigation that pre- 
ceded the enactment of the Civil Code. 
Whether the procedure will take so 
many years and require so many recom- 
mitments and reconsiderations as in 
the former case it is impossible to say. 
As it is easier, however, to write a 
criminal than a civil code, it may be 
that the procedure may be regarded as 
having reached what is probably its 
final stage, and that the enactment 
of the new criminal code for the empire 
is not far distant. 
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lar government that may prove some 
what exasperating to men of duller 
sympathies, and the cautious avoidance 
of condemnation as strong as might 
sometimes seem justified. Yet the 
conclusions gain strength from modera- 
tion and should influence the formation 
of a sounder and more intelligent public 
opinion. ED. GREEN BAG. 


An important point has now been 
reached in the preliminary investiga- 
tions. The movement was _ launched 
by the appointment of a commission 
which took the first step towards reform 
by the publication, in 1909, of a ‘“‘Com- 
parative Exposition of the Criminal 
Laws of Germany and Foreign Coun- 
tries.” A second commission went to 
work in 1906 on a preliminary draft of 
a code, which was also published in 
1909. This draft was freely criticised, 
and a counter-draft prepared by von 
Liszt and other eminent jurists was also 
published. A new commission was 
appointed in 1911, under the presidency 
of Dr. Lucas, who had been the first 
president of the earlier code commission 
and was represented after his with- 
drawal by Dr. Ebermayer, the author 
of the pamphlet here reviewed. This 
commission had a great number of 
meetings, and parceled out the work, 
later giving the preliminary draft two 
readings with its conclusions on each. 
The commission has now got through 
with its work, a smaller commission 
being engaged at the present time in 
preparing the draft for the statute of 
introduction. One of the functions of 
such a statute is to direct such action 
by separate states as may be necessary, 
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for the formality of repeal is customarily 
observed though not strictly necessary 
under the Constitution. 

The final draft has not yet been 
published, and the interest of the 
pamphlet before us arises from the fact 
that it states, paragraph by paragraph, 
the conclusions reached by the com- 
mission in connection with the two 
readings and thus foreshadows the form 
that the final draft will assume. 

As reference to the preliminary draft 
is necessary to the formation of an in- 
telligent opinion upon the general sub- 
ject, and the recorded conclusions of the 
commission afford merely a glimpse 
of details mostly of minor importance, 
we are not in a position to discuss the 
project in its larger aspects. The 
purpose seems to have been, however, 
to avoid a treatment which would 
excite controversy over points of doc- 
trine, to base the new provisions on the 
foundation of the best traditional prac- 
tice as far as it may be expedient, to 
apply modern measures of rehabilitating 
the prisoner and safeguarding his mental 
and physical well-being, and in general 
to provide a system of such elasticity 
as to meet the need of paying regard 
to the individual in fixing the term and 
character of punishment. With the 
adoption of the code many meaningless 
survivals of outgrown historical con- 
ditions will disappear, and a uniform 
penal system animated by a rational 
and humane spirit, yet marked by the 
characteristic German firmness of dis- 
cipline, will come into being. There 
is already a great deal to indicate that 
its adoption will be one of the notable 
juristic achievements of modern times. 


HUGHES’ FEDERAL PROCEDURE 


Handbook of Jurisdiction and Procedure in 
United States Courts. By Robert M. Hughes, 
M.A., of the Norfolk (Va.) bar, author of Hand- 
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book of Admiralty Law. 2d ed. The Hornbook 
Series. West Publishing Co., St. Paul. Pp. xvi, 
579+ 186 (appendices, table of cases, and index). 
($3.75 delivered.) 

HE second edition of Hughes on 

Federal Jurisdiction and _ Pro- 
cedure is a standard treatise rewritten 
to conform to the recent changes in 
federal practice brought about by the 
new Federal Judicial Code and the 
equity rules of the Supreme Court. 
The work was highly commended on 
its first appearance, in 1904, because 
of the excellent feature of arrangement 
which gradually took the reader into 
the heart of the subject by easy stages, 
beginning with the inception of a suit 
in the lower courts, and also because 
of the evident fullness of the writer’s 
knowledge of his subject. The book 
in its new form is of much utility to 
the practitioner, and its clear exposition 
of federal practice will be of particular 
assistance to younger and less experi- 
enced members of the bar. 


A SIGNIFICANT PHASE OF 
ECONOMIC HISTORY 


The History of the Grain Trade in France, 1400- 
1710. By Abbott Payson Usher, Ph.D., Instructor 
in Economics in Harvard University. Harvard 
Economic Studies, v. 9. Harvard University Press, 
Cambridge, Mass. Pp. xv, 362 and appendices 
and index 41. ($2 net.) 


HOUGH the title of this mono- 
graph will not attract most of 
the readers of this magazine, we have 
found the book perhaps the most 
interesting that has been issued in the 
series to which it belongs. Whether 
this is because an interesting phase of 
economic history is treated, or because 
of the author’s skill in the portrayal 
and interpretation of economic devel- 
opment, would be hard to say; we are 
inclined to think that it is because of 
both. 
The history of the grain trade is 
considered by Mr. Usher to present, 
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with great clearness, some of the first 
steps in the evolution of those modes 
of marketing which constitute the great 
achievement of modern economic organ- 
ization. France is peculiarly important 
because it exhibits the stages of the 
process more clearly than England or 
Germany; the story is more easily read, 
because the crises have left a deeper 
impress on the records. 

The writer says he is dealing with a 
“chapter in the history of social evolu- 
tion.”” The book makes clear the close 
correlation between the growth of the 
sentiment of nationality and progress 
to a method of marketing which sub- 
stitutes co-operation and interdepend- 
ence for the turmoil of hostile local 
interests. 

The subject treated suggests analogies 
in contemporary life. The dream of a 
highly organized society is to be realized 
only through the slow elaboration of 
improvements in the social mechanism, 
which come about as the “result of 
persistent efforts of individuals to reduce 
social discord and to promote harmony.” 
Concentration of attention ultimately 
“results in the discovery of some means 
of reconciling the hostile groups, and 
bringing them together as parts of a 
larger group.” Mr. Usher criticises 
Ratzenhofer’s postulate that small, rel- 
atively independent groups are con- 
stantly being merged into larger groups. 
For such a conception excludes the 
essential concrete details of human 
volition; it is a conception which is 
justifiable only if the exclusion is con- 
stantly borne in mind (p. 359). 

The following extract from the con- 
cluding chapter has an interest that 
entitles it to be carefully weighed in 
something more than its purely eco- 
nomic bearings: 


The development of social institutions seems 
to be the result of conscious individual effort 


to diminish the intensity of social conflict, and 
this effort is much more than an automatic 
reaction upon the environment. There is not 
any inherent reason for assuming the presence 
of this desire to improve the physical and social 
conditions of life. In fact, the fatalistic attitude 
is the more natural, and actually the more 
widespread. Plague, disease, and famine are 
regarded in primitive society as a divine judg. 
ment, an act of God from which man should not 
seek to escape. If there be any truly spon. 
taneous reaction between men and their physical 
surroundings, this fatalism must be regarded as 
the true social law. The individual feels help. 
less in the presence of the great forces of nature, 

The fatalistic attitude discloses its value asa 
social power in the Oriental countries. The 
famines recur priodically, sweeping off vast 
numbers of individuals who accept their doom 
with resignation. The difficulties in those 
countries may have been more or less acute 
than the similar troubles in France during the 
sixteenth and seventeenth centuries. The actual 
extent of physical distress is not the significant 
feature. The recurring famines in the Orient 
lead to no change. The market system that 
is adequate for the ordinary years breaks down 
regularly under the stress of dearth, but nothing 
is done to create a market system that shal! work 
even in time of dearth. It is the will of God that 
misfortunes come, the efforts of men cannot 
avail, wherefore struggle against the powers of 
nature? 

If this attitude had prevailed in Europe none 
of the modern structure of western civilization 
would have come into being. There was no 
social law necessarily bringing about an allevia- 
tion of the intensity of conflicting interests. 
Progress is not inherent in the environment; 
it is the result of conscious human effort to deal 
with concrete problems. The true background 
of the history of the grain trade is the firm con- 
viction that the troubles of the famine years 
could and ought to be remedied. In this respect, 
this chapter in history is merely typical of the 
history of Western Europe. It is the record 
of an extraordinary mastery of the physical 
and social environment by the resolution and 
acumen of many relatively obscure individuals, 
lawyers, administrators, and statesmen. 


BIGELOW’S ESTOPPEL 


A Treatise on the Law of Estoppel, or of In- 
contestable Rights. By Melville M. Bigelow. 6th 
ed., revised by James N. Carter, Ph.B., J.M. 
Little, Brown & Co., Boston. Pp. Ixxiii, 807-+- 50 
(index). ($6.50 net.) 
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EGAL definitions of crime and 

tort are changing, but still the 
subject of this book stands undisturbed. 
This perhaps cannot be said of any other 
book of the law that has been before 
the public for forty years. Without a 
doubt, were it not for the well-founded 
desire for the latest decisions of the 
courts, the first edition of this book 
might still answer the present purpose. 
The editor of this edition deals with 
some two thousand cases and comes 
right down to date with the latest cases 
of importance on the subject involved, 
and he has certainly done all that a man 
can do to make it worthy of the favor 
with which the book has _ heretofore 
been received. 

It is no wonder that the law of estop- 
pel should have been looked upon as an 
unprofitable subject and left to very 
recent times for development. There 
is something forbidding in the very 
subject; even to-day some of the unin- 
itiated think it to be hard and dry and 
technical, and the courts until recently 
used to call estoppels odious. 

The book is divided into four parts 
as follows: part i, estoppel by record, 
with six chapters; part ii, estoppel by 
deed, with six chapters; part ili, estoppel 
in pais, with eight chapters; part iv, 
procedure, with six chapters. Each 
part is divided in a clear-cut manner, 
thus making the volume very conven- 
ient for the busy lawyer, who with a 
glance at the contents will know where 
to look for the desired information. 
The work consists in its main feature 
in presenting the law by way of a review 
of the cases upon a statement of their 
facts, to which is added in many cases, 
by way of support of the text, the very 
language of the authorities upon which 
the text is founded. 

The “Nature of Estoppel’’ and the 
“Outline,” are very valuable for the 
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use of students, as an introduction to 
the work, and also are of great service 
to the practitioner in making ‘him ac- 
quainted with the order of arrangement 
of the several parts of the subject, and 
of the subject as a whole. J. E. O. 


EMERY’S POLITICIAN, 
AND PEOPLE 


Politician, Party and People. Addresses deliv- 
ered in the Page Lecture Series, 1912, before the 
Senior Class of the Sheffield Scientific School, Yale 
University. By Henry Crosby Emery, LL.D., Pro- 
fessor of Political Economy in Yale University. 
Yale University Press, New Haven, Conn.; Oxford 
University Press, London. Pp. 173 + 10 (index). 
($1.25 net.) 


PARTY 


HIS volume is composed of ad- 
dresses delivered in the Page 
Lecture Series for 1912, before the 
senior class of the Sheffield Scientific 
School, Yale University. Professor 
Emery speaks as a man who believes 
in the term “practical politics’ used in 
its right sense. His book is very il- 
luminating in its definite analysis of 
the existing machinery of government. 
Maintaining a high standard of ethical 
responsibility, he shows how present 
conditions can be adapted to the highest 
uses, and how the pitfalls into which 
the average man wanders while seeking 
knowledge of a political nature can be 
avoided. It differs from the usual 
treatment of political duties in that it 
deals with present-day conditions as 
they are, and thus is of great value to 
the man who is anxious to be of service 
to his country in the arena of politics. 
The six lectures which comprise this 
volume deal with the following subjects 
in a clear-cut, frank, open manner: 
“The voter and the facts. The voter 
and the party. The voter and his 
representative. The representative and 
his constituency. The representative 
and his party.” 
The foundation for these talks 
students provides primarily for 
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consideration of the ethical side of 
business. It was the idea of the founder, 
Mr. Edward D. Page, that many mem- 
bers of the senior class would be shortly 
entering on a business career, and that 
the problems of business ethics should 
be carefully called to the student’s 
attention prior to the necessity of his 
facing these problems in a _ practical 
way. In the series of lectures given in 
the past few years most of these topics 
have been covered and the addresses 
published in book form. For this 
reason it seemed desirable to Professor 
Emery to depart somewhat from the 
original scheme and to consider certain 
phases of political duties and political 
service. ‘It is true that the pursuit 
of politics as a business is commonly 
looked on askance, and yet it may fall 
to the lot of some of you to take up a 
political career as your regular occupa- 
tion, and, in any case, the attitude of 
the business man toward the ethical 
problems of politics is of far-reaching 
importance.”’ Professor Emery does 
not talk morality to his readers in the 
ordinary sense. He gives them credit 
at the outset for wanting to do the right 
thing and for having the strength of 
character to doit when they know what 
is right, but it is exactly here, however, 
that their need of considering this 
problem is greater than that of men older 
and less enthusiastic for the right. 
Professor Emery speaks of the high 
code of ethics of the newspaper cor- 
respondent, and of his honest desire 
to tell the facts as they are, but shows 
plainly that the press cannot be relied 
on in many cases of a political nature, 
and that although the reporter has sent 
in the unvarnished truth, how much of 
this news is to be printed, or what 
particular color is to be given to it, 
is a matter which is determined in the 
newspaper office itself. | Professor 
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Emery shows that the man who writes 
the news does not write the headlines, 
“It is a common saying today that 
nobody reads more than the headlines, 
and this is unfortunately too true. | 
have sometimes maintained that the 
man who writes the news should write 
the headlines, but I am told that this 
is impossible! that headline writing js 
an art in itself and that, if headlines 
are to be made effective, they must be 
turned out by a master of the craft, 
This being the case, however, the head- 
line becomes in itself an influence on 
public opinion, and it not infrequently 
happens that the headline writer either 
has not fully understood the news report 
which he has read, or that from his 
own prejudice or from the known 
prejudice of the management, he gives 
it a twist which the correspondent 
never intended.’”’ Another difficulty 
with trusting too much to the press for 
knowledge lies in what seems to be an 
established rule on the part of newspa- 
pers to retract as little as possible any 
statement which has already been made. 

Professor Emery believes that a man 
should stick to the party he belongs 
to, and that he should not be able to 
join and leave a party as easily as one 
throws off and puts on an overcoat. 
He maintains that this usually shows 
a lack of principle. He also holds that 
national and local elections should not 
be held at the same time, which is very 
good doctrine. He closes the lectures 
with the same admonition given at 
the beginning, that the voter’s duty is, 
to get knowledge. That he must take 
these matters seriously; he must study 
them; and must ponder over them. 

J. E. O. 


THE EARLY IOWA STATE BAR 
ASSOCIATION 


Proceedings of the Iowa State Bar Association, 
held at Des Moines, 1874-1881. Compiled by A.J. 





Reviews of Books 


small, Law Librarian, Iowa State Library. Pub- 
lished by Iowa State Bar Association, 1912. Pp. 
262 (index). 

HIS volume would be notable if 

only because of a number of 
noteworthy addresses included, delivered 
by such leaders of their profession as 
John F. Dillon, Judge Thomas M. Cooley 
and Mr. Justice Miller. These papers 
are well worthy of preservation, if they 
have not already been published else- 
where. Among them is an address 
distinctly contemporary in tone on ‘‘Eng- 
lish Law as a Social Science,’’ by Judge 
J. M. Woolworth, in which, after ex- 
posing the defects of the Austinian 
conceptions, the author proceeds to 
define law in much the same language 
in which it might be defined thirty 
years later by an adherent of the so- 
ciological school : 

Were I to venture a definition of law, I would 
say that it is a rule of civil conduct by which 
organized society, either by force of the general 
conscience or by legislative declaration, obliges 
its members to do or forbear a class of acts. In 
this definition all the elements into which the 
most rigid analysis has resolved the notion of 
law are to be found —a political superior, a 
political inferior, obligation, right, duty, sanc- 
tion. At the same time, the mode by which 
law is made is explained in a manner conform- 
able to the ascertained and authentic facts of 
human nature and of history, and is displayed 
to view, not as a body of arbitrary, empirical, 
tyrannical commands, but as social and the 
result of social forces. 

A contemporary note is likewise 
struck by the debates over suitable 
safeguards for requirements for admis- 
sion to the bar, the principal difference 
being that whereas three or even four 
years of preparatory study are now 
advocated, the progressive branch of 
the profession in Iowa in the seventies 
wanted to lengthen the course of study 
to two years. 

Incidentally these old proceedings 
throw a side-light on the psychology 
of the process of writing statutory law 
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into the constitution. In a debate on 
the question whether a_ prohibition 
amendment to the state constitution 
should be adopted, one speaker said he 
was thoroughly convinced of the necessity 
and propriety of placing a provision 
forbidding the manufacture and sale 
of intoxicating liquor in the constitution. 
“He believed that the investment of 
millions of dollars in the state of Iowa, 
if the investment was right, should be 
protected by constitution, and not be 
kicked around with every succeeding 
legislature or political party.’”’ His 
chief motive seems to have _ been, 
however, ethical in its nature, or of 
what a writer who has portrayed its 
connection with frontier conditions calls 
the “‘ideo-emotional”’ type.' ‘‘He believed 
these license laws were an outrage. If it 
was not right it was wrong, and it was 
not right to license wrong. He was pre- 
pared to vote against all license to- 
morrow. This thing of licensing crime 
was but a relic of barbarism, and had 
no part in the jurisdiction of this age.” 

The debate did not lead to any definite 
result, for we read that after a heated 
discussion, which “excited the liveliest 
interest and gave promise of a new life 
in the organization,” the matter was 
finally laid on the table by a vote of 
10 to 7. 

All this occurred so recently that one 
would not treat it as ancient but for 
the fact that the Iowa State Bar Asso- 
ciation was the first state bar organiza- 
tion to maintain an existence for any 
length of time, and the period we have 
been discussing preceded by several 
years the era of platitudinous and per- 
functory discussion to which we have 
grown accustomed. It is to be regretted 
that the “promise of a new life” given 
in 1881 was not fulfilled. For the great 


1N. L. Sims, in ‘‘An Indiana Village,’’ 24 Green 
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names connected with the association 
in its early history would certainly 
have given it an honored place in the 
annals of the American bar. 


NOTES 


John Edward Oster, author of ‘“The Political 
and Economic Doctrines of Chief Justice 
Marshall,” is giving a popular lecture, illustrated 
by stereopticon, on “The Supreme Court of 
the United States.’’ The lecture, which is 
highly instructive, deals in an interesting way 
with the history, activities, and personnel of 
the Court. 


The Canadian Law List for 1914 differs 
from previous editions only in being brought 
down to date. This is a useful handbook 
on account of its full, accurate data regarding 
the judiciary of the Dominion and the prac- 
tising members of both branches of the pro- 
fession in all the provinces. (Published by 
Canadian Legal Publishing Co., Toronto.) 


“Mechanical Ink Marks” is the title of a 
pamphlet just issued by Webster A. Melcher 
of Philadelphia, the expert in questioned docu- 
ments. A study is made of the subject of 
mechanograms, a distinction being made _ be- 
tween a dynamogram and a mechanogram, 
the former being produced by some muscular 
pressure and the latter by the action of some 
mechanical appliance. 


“The Unconstitutional Character and the 
Illegal Administration of the Income Tax Law” 
is the title of a ninety-page pamphlet written 
by Albert H. Walker of the New York bar 
(Park Row Building), in which Mr. Walker 
seeks to prove that the statute is unconstitu- 
tional in being confiscatory under the Fifth 
Amendment, and is also inoperative upon the 
year 1913, because it levies direct taxes for 
that year, upon property without apportion- 
ing those taxes among the forty-eight states, 
according to their respective populations. 


The Yale University Press has undertaken 
the publication, under the direction of the De- 
partment of History, of a work of such great 
scope that the last volume cannot be published 
before 1930. It is entitled ‘Bracton: De 
Legibus et Consuetudinibus Angliz’’ and will 
consist of six volumes edited by George E. 
Woodbine. Mr. Woodbine has been engaged 
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for a number of years in the collation of every 
known Bracton manuscript. This research 
has resulted in the discovery of facts of para. 
mount importance to students of mediayal 
jurisprudence, leading to the modification of 
certain opinions advanced by present writers 
of authority. The work is based, not on any 
of the printed editions —all of which scholars 
for a long time have known to be thoroughly 
unreliable, but on the best original sources, 
A competent authority who is familiar with 
the work has pronounced this the greatest 
piece of legal research yet undertaken by an 
American. 
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Articles on Topics of Legal Science 
and Related Subjects 


Aliens. See Treaties. 

Appellate Procedure. ‘Should the Review 
of a Case Tried by a Jury under section 10 of the 
national Food and Drugs Act be by Writ of 
Error or Appeal?’”’ By Alexander Sidney 
Lanier. 19 Virginia Law Register 801 (Mar.). 

“The procedure under section 10 of the Food 

and Drugs Act,” says the author, ‘“‘is a civil 
proceeding im rem against the product which 
Congress in the exercise of its power to regulate 
commerce has declared to be contraband and 
outlawed.”” The writer thus, erroneously we 
believe, considers such a suit to have all the char- 
acteristics of a suit in admiralty, “‘it has none of 
the characteristics of a suit at common law,” 
consequently it is -urged that the constitutional 
provision for a trial of the issue of fact ‘‘accord- 
ing to the rules of the common law”’ be regarded 
as not applying. This requirement seems to 
be satisfied by the statute, which authorizes 
trial by jury when demanded. When such trial 
by jury is demanded it seems as if the proper 
method of review should be by writ of error, and 
not by appeal. But Mr. Lanier considers that 
inall cases the procedure should be by appeal and 
not by writ of error, this taking issue with such 
decisions as that of the Circuit Court of 
Appeals in U. S. v. 779 Cases of Molasses, 174 
Fed. Rep. 325, in which it was said: 
_ “Asa jury trial was demanded by the claimant 
in this case and as such trial was had, the appeal 
taken .. . must be dismissed, because such 
method is inappropriate to review the pro- 
ceedings had.” 

Bankruptcy. The February number of 
Case and Comment (v. 20, no. 9) contains the 
following articles on different phases of the 
law of bankruptcy: ‘‘Are Judgments for Personal 
Injuries Provable Claims?”’ by Frank O. Love- 
land; “Preventive Compositions,” by S. Whit- 
ney Dunscomb, Jr.; ‘Effect of Discharge 
in Bankruptcy Upon an Assignment of Future 
Wages,’ by Almond G. Shepard; “Evading the 
Law,” by Lee E. Joslyn; and ‘Judgments as 
Voidable Preferences.’’ by George J. Couch. 


Carriers. ‘Contract Limitation of Common 
Carrier's Liability, State and Federal.” By 
Edmund F. Trabue. 48 American Law Review 
50 (Jan.—Feb.). 

“From this review of the law in the light of 
the recent decisions, especially of the United 
States Supreme Court, it appears that while 
the state courts are in apparently hopeless 
conflict as to intra-state transportation the 
question under consideration is finally settled 


by the United States Supreme Court for inter- 
state transportation. By these late decisions 
it is established that the subject under discussion 
was for state regulation even for inter-state 
commerce until Congress assumed jurisdiction of 
it; that. . . the proviso in the Carmack Amend- 
ment ‘that nothing in this section shall deprive 
any holder of such receipt or bill of lading of any 
remedy or right of action which he has under 
existing law’ does not forbid stipulated valuation; 
that a common carrier cannot exempt himself 
from liability for his own negligence or that of 
his servants, but that this principle does not 
forbid stipulated valuation and that the amount 
of risk is a pertinent consideration in fixing the 
rate, so that the valuation may be stipulated in 
consideration of the amount of the applicable 
rate; that the shipper’s knowledge on the subject 
is not controlling because the tariff of rates and 
accompanying regulations are filed with the 
Commission and the opportunity for knowledge 
complete.” 

See Public Service Corporations. : 

Codification. ‘‘Revised Statutes and Codes.” 
By L. Dee Mallonee. 48 American Law Review 
37 (Jan.—Feb.). 

“This brief statement of the practices of the 
states with regard to the important duty of 
publishing the law, has shown that far too often 
the gravity of the task is disregarded. Important 
considerations that should enter into the exe- 
cution of this work are often omitted. These 
transgressions are many and of various descrip- 
tion; they consist chiefly of political appoint- 
ment of agents, the entrusting of work to such 
small commissions that instability is possible, 
the hasty completion of a work that should re- 
ceive care and patient efforts, and thoroughly 
inadequate criticism by the legislature before 
adoption as the official publication of the state. 
All the steps noted in the preparation of the 
publication are fundamental and necessary.” 

Constitutionality of Statutes. ‘Judicial 
Power to Declare Legislative Acts Void, I.” 
By Oscar Hallam. 48 American Law Review 
85 (Jan.-Feb.). 

“It was easy for the colonists to accept these 
doctrines. They regarded Parliament as their 
oppressor, and they eagerly seized upon any 
pretext to deny the plentitude of its power. 
Ignoring the changes wrought by the revolution 
of 1688, they brought forth these old opinions 
as authority for the contention that an Act 
of Parliament might still on certain grounds 
be judicially declared void.” 

“The Struggle for Equality in the United 
States; IV, The Courts and Public Opinion.” 
By Professor Charles F. Emerick, Smith College. 
Popular Science Monthly, v. 84, p. 235 (Mar.). 

The recall of judicial decisions ‘‘assumes tha 
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the sovereign power rests in the people and that 
constitutions rightly emanate from and embody 
the deliberate will of the majority, assumptions 
that are fundamental to the American consti- 
tutional system. . . . A mode of amending the 
state constitutions that meets with the approval 
of a jurist of such well-known conservative 
tendencies as ex-Judge Grosscup can hardly 
be ultra-radical. 

“The recall of judges and ‘the recall of ju- 
dicial decisions’ are not so absurd as to be im- 
possible. Three states have already adopted 
the former, and the failure of public opinion thus 
far to take up with the latter may be due partly 
to the novelty of the proposition and the fact 
that it became the football of heated contro- 
versy during the last Presidential campaign. 
The extraordinary power of the courts to declare 
legislative acts unconstitutional should not be 
forgotten. When so level-headed an organ as 
The Survey says that the decisions of the New 
York Court of Appeals overthrowing the work- 
ingmen’s compensation and two other acts ‘should 
be held up to the reprobation and scorn which 
they deserve,’ surely it is time for every one to 
give heed.” 

See Government, Social Questions. 

Disarmament. ‘A Practical Peace Policy.” 
By A. Schvan. 8 American Journal of Inter- 
national Law 51 (Jan. ). 

The Anglo-Saxon peoples “form through the 
ethics which are the keystone of their theories 
of government the only possible tribunal before 
which to-day any disturber of the international 
peace, that is to say any transgressor of the prin- 
ciple of self-government, can in justice be 
arraigned.” 

The policy outlined is one in which Great 
Britain and the United States would join, in 
the great common undertaking of elevating the 
international politics of the world by practice 
and by example. 

General Jurisprudence. ‘‘An Analysis of 
the Problem of Reforming American Judicial 
Administration.” By Henry Upson Sims. 
1 Virginia Law Review 297 (Jan.). 

“Mr. Pound’s analysis of the objections to 
our present system was given in a paper read 
before the American Bar Association in 1906, 
entitled ‘The Causes of Popular Dissatisfaction 
with the Administration of Justice’; and it 
would be a blessing if every American lawyer 
and every American legislator could read 
Mr. Pound’s paper in full; for in addition to 
its value as a basis for structural reforms, it 
is one of the ablest essays in critical jurisprudence 
anywhere to be found. ... Thus it will be 
seen that the inefficiency of our system of 
judicial administration is traced, first, to the 
ill-adjustment of the common law as we inherit 
it to modern requirements; secondly, to defects 
in the constitution of our courts; thirdly, to 
defects in our system of procedure; and fourthly, 
the lowering of the ideals of the bench and 
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“It would seem that the ill-adjustment of the 
common law as we received it, to present re- 
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quirements, revealed chiefly in its uncertainty 
and the incompleteness of its system of rights 
while a great factor in the much talked of ineff. 
ciency of our judicial system, may be solved 
without abandoning the system, and in a not 
untheoretical way. It requires merely detailed 
legislation and detailed codification, the ultimate 
success of which can be guaranteed by education 
and infinite care. But the fact that part of 
the remedy, codification of rights, has been sg 
far unattempted in American common fay 
states, shows not merely that the deficiency 
of the common law as a cause of the complaints 
against justice is not generally realized, but it 
shows also how far behind in the study of the 
science of jurisprudence our American people 
are. Our schoolmen and students may not be 
to blame for the unwieldy growth of our courts, 
for the unscientific character of our procedure, 
or for the condition of our bar. Those are all 
the outgrowth of the daily operation of business, 
with which schoolmen and students have little 
to do. But our system of law is peculiarly the 
subject of study for our schools; to whom we 
must look chiefly for its reform. And they can- 
not claim that their wonderful growth in America 
during the last fifteen years has justified itself 
in obtaining for them due influence in the sci- 
entific moulding of the laws. Can it be doubted 
that the hundreds of works on jurisprudence 
that have been produced by the German stv- 
dents of the civil law, were responsible for the 
selection of Herr Rudolph Sohm as chairman of 
the last commission to compile the German 
Civil Code?” 

“Two Representatives of the Grotian School.” 
By Charles G. Fenwick. 8 American Journal 
of International Law 38 (Jan.). 

The two representatives are the Frenchmen 
Bonfils and Despaquet, whose treatises first 
appeared in 1894. The former “ranges himself 
among the followers of Grotius, who constitute 
what he calls the Eclectic school of international 
law. This school offers a compromise between 
the extreme views of the Positivist school, on 
the one hand, and the school of Natural Law, 
on the other. It accepts the facts of international 
life as embodied in usage and treaties and sub- 
jects them to the test of analysis and criticism 
according to the principles of theoretic inter- 
national law. 

“In contrast with the method of determining 
the basis of international law adopted by 
Bonfils, Despaquet looks first to the facts and 
then to the theories underlying them. He 
recognizes that a law between states is a neces 
sary result of the relations which states by their 
very nature are inevitably led to maintain with 
one another; but instead of deducing certain 
abstract principles from that relationship, he 
turns first to the actual rules governing inter- 
national relations and finds in the fact of their 
existence the implied consent of nations to abide 
by those rules. . . . Despaquet thus formally 
rejects the system of Grotius, Wolff, and Vattel, 
which he denominates as an a priori and theorett- 
cal system built up without attention being 
first given to the rules actually observed. ... 
So far Despaquet would seem to belong rather 
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to the Positivist than to the Grotian school. 
But there is a further step to be taken. Positive 
international law must be tested by a standard 
embodying the principles of theoretical inter- 
national law.”” 

Bonfils, arguing @ priori, and Despaquet, 
arguing a posterior1, thus bring us “‘to a standard 
of international morality consisting of those 
abstract rules of justice which have been con- 
sistently proclaimed in principle by the consensus 
of the civilized world.” 


Government. ‘The Basic Doctrine of 
American Constitutional Law.”’ By Edward 
S. Corwin. 12 Michigan Law Review 247 (Feb.). 


“The doctrine of vested rights represents the 
first great achievement of the courts after the 
establishment of judicial review. In fact, in 
not a few instances, judicial review and the 
doctrine of vested rights appeared synchron- 
ously and the former was subordinate, in the 
sense of being auxiliary, to the latter. But 
always, before the Fourteenth Amendment, 
judicial review, save as a method of national 
control upon the states, would have been ineffec- 
tive and lifeless enough, but for the raison 
détre supplied it by the doctrine of vested rights 
in one guise or other. Furthermore, the doctrine 
represented the essential spirit and point of 
view of the founders of American Constitutional 
Law, who saw before them the same problem that 
had confronted the Convention of 1787, namely, 
the problem of harmonizing majority rule with 
minority rights, or more specifically, republican 
institutions with the security of property, con- 
tracts, and commerce. In the solution of this 
problem the best minds of the period were 
enlisted, Wilson, Marshall, Kent, Story, 
and a galaxy of lesser lights. But _ their 
solution, grounded though it was upon the- 
ory that underlay the whole American consti- 
tutional system, would yet hardly have survived 
them had it not met the needs and _ aspirations 
of a nation whose democracy was always tem- 
pered by the individualism of the free, prosper- 
ous, Western World. That distrust of legislative 
majorities in which Constitutional Limitations 
were conceived, from being the obsession of a 
superior class, became, with advancing pros- 
perity, the prepossession of a nation, and the 
doctrine of vested rights was secure.” 

See Constitutionality of Statutes, General 
Jurisprudence. 


International Conferences. - ‘‘Representa- 
tion in Public International Organs.” By 
Denys P. Myers. 8 American Journal of In- 
ternational Law 81 (Jan.). 


The writer has performed a useful service by 
bringing together a large amount of material 
that will be of assistance in determining the best 
mode of organization for the Third Hague Peace 


Conference, especially with regard to the 
voting power of the delegations. 
Self-governing non-sovereigns. . . are likely 


to have interests very diverse from the sovereign, 
and it is a grave question whether these in- 
terests can be successfully espoused through the 
envoys of the latter, especially when the actual 
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political bond in all other respects is so tenuous. 
The problem of the admission of self-governing 
non-sovereigns is almost sure to come before in- 
ternational diplomatic conferences in the future, 
because of a presumptive desire of the sovereign 
to exert a voting power more in accordance with 
its actual importance than can be granted under 
the present system, and also to avoid the un- 
satisfactory necessity of representing, at second 
hand, the interests of considerable territories 
which practically control their own affairs.” 


International Law. See Disarmament, In- 
ternational Conferences, General Jurisprudence, 
Non-Interference and Neutrality, and Treaties. 


Judicial Administration. ‘‘Courtesy and 
Its Abuses in Judicial Administration.” By 
J. C. McWhorter. 48 American Law Review 
73 (Jan.—Feb.). 

“Too often are favors or indulgences extended 
by the court to the bar, or by the bar to the 
court, or by members of the bar to each other, as 
acts of courtesy, which are in plain vio- 
lation of the sacred rights of litigants or the 
public.” 

See Constitutionality of Statutes, General 
Jurisprudence, Procedure. 


Legislation. See Codification. 


Minimum Wage. ‘Some Aspects of the 
Minimum Wage.” By H. A. Millis. Journal 
of Political Economy, v. 22, p. 132 (Feb.). 

An excellent analysis of the legislation on 
this subject recently enacted in California, 
Colorado, Massachusetts, Minnesota, Nebraska, 
Oregon, Utah, Washington, and Wisconsin. 

See Social Questions. 


Miscellany. ‘The Conduct of Life.’ Pres- 
idential address to the Associated Societies 
of Edinburgh University. By Viscount Haldane. 
26 Juridical Review 23 (Feb.). 

“When my relative and predecessor in the 
office of Lord Chancellor, John Scott, Lord 
Eldon, was asked what was the real way to 
ensure for young men success at the Bar, he 
replied: — ‘I know no rule to give them, but 
that they must make up their minds to live 
like a hermit and work like a horse.’ He had 
himself in a notable fashion put his precept 
into practice. But here again I must utter a 
word of warning about the precept of my dis- 
tinguished relative. The rule of practice which 
I have quoted from him I believe to be indis- 
pensable, whatever career you choose. But in 
carrying it into effect you must guard against 
the temptation to become what is called too 
practical; that is to say, narrow and uninterest- 
ing. Youth, with its elasticity and boundless 
energy, is the time to lay the foundations 
of wide knowledge and catholic interests. The 
wider and more catholic these are the 
better, provided that they do not distract you 
from the necessary concentration on your 
special object. They need not do so. Time is 
infinitely long for him who knows how to use 
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it, and the mind is not like a cubic measure 
that can contain only a definite amount. In- 
crease, therefore, wherever you can, without 
becoming amateurs in your own calling, the 
range of your interests. Every man and woman 
is, after all, a citizen in a state. Therefore let 
us see to it that there is not lacking that interest 
in the larger life of the social whole which is the 
justification of a real title to have a voice and 
a vote. Literature, philosophy, religion, are all 
widening interests. So is science; so are music 
and the fine arts. Let every one concern himself 
with these or such of them as he thinks can really 
appeal to him. So only will his outlook be wide 
enough to enable him to fill his station and dis- 
charge his duties with distinction. He ought to 
be master of much knowledge besides that of 
his profession. He must try to think greatly 
and widely. So only will he succeed if he is 
called to the higher vocations where leadership 
is essential. For there is a lower class, a middle 
class, and an aristocracy of intelligence. The 
lower class may do some things better than 
the intellectual aristocrat. I have known 
Senior Wranglers who would have been below 
par as bank clerks. Again, there is a large class 
of skilled work, some of it requiring long training 
and even initiative, which is done better by 
competent permanent officials than by statesmen 
even of a high order. But when we come to 
the highest order of work it is different. There 
is a common cry that this, too, should be left 
to the expert. There is no more complete 
misinterpretation of a situation. The mere 
expert, if he were charged with the devising and 
execution of high aims and policy, would be at 
sea among a multitude of apparently conflicting 
considerations. What is the relation of a particu- 
lar plan to a great ‘national policy and to far- 
reaching principles and ends? Questions like 
these must always be for the true leader and not 
for the specialist. But if the former is wise, as 
soon as he has made up his mind clearly as to 
what he wants, he will choose his expert and con- 
sult him at every turn, and entrust him freely 
with the execution of a policy for which he 
himself will remain responsible. Such a course 
requires capacity of a high kind and the widest 
sort of knowledge. But without it success is 
impossible. No mancan know or do everything 
himself, and the great man of affairs always 
knows how and what to delegate. The procedure 
of such men in their work is instructive as to 
other and less responsible situations. They 
are never overwhelmed with that work, because 
their knowledge and their insight enables them 
to sift out what they themselves must do, and to 
entrust the rest freely to picked subordinates. 
For the spirit that is necessary to develop this 
gift in the higher callings in life the wide out- 
look, the training in which can be commenced 
in the University better than anywhere else, 
is of vital importance. Whether a man is to be 
a teacher, or doctor, or minister of religion, it is 
width of outlook that for most men in the end 
makes the difference.” 


Monopoly. “The Trust Problem in the 
United States.” By Paul H. Ditzen, A.M., 
Ph. B. Case and Comment, v. 20, p. 624 (Feb.). 


The introductory article of a series; here the 
actual conditions leading up to the present 
situation are alone reviewed. 


Negotiable Instruments. See Uniformity 
of law. 


New Trials. See Appellate Procedure, 


Non-Interference and Neutrality. “The 
Law of Hostile Military Expeditions as Applied 
by the United States, I.’ |By Roy Emerson 
Curtis. 8 American Journal of International Law 


1 (Jan.). 

The subject has a quality of timeliness jn 
connection with our relations with Latin America, 

“Europe has had occasional expeditions, it js 
true, but they have been directed for the most 
part against western countries. Whatever 
the reasons, these peace-time aggressions on the 
part of individuals have been of less concern 
outside of America. And the practice of the 
United States is the more valuable because it 
has been most often on the defensive, and has 
developed a standard of obligation to be enforced 
almost entirely against itself.’’ 


Police Power. ‘‘The Police Power a Product 
of the Rule of Reason.”” By George W. Wicker- 
sham. 27 Harvard Law Review 297 (Feb.). 


“The recognition by the courts of an unde- 
fined and undefinable power in the legislature, 
qualifying the declaration of fundamental in- 
dividual rights, does indeed impose an arduous 
duty upon the judiciary in determining when even 
this wide area of legislation is departed from 
in the effort to secure utopian conditions through 
legislation. On the other hand, it opens such 
a wide and undefined pathway around constitu- 
tional restrictions, that nothing but constant 
vigilance, careful analysis, and inflexible obe- 
dience to the spirit and intent of constitutional 
mandates on the part of the judiciary can prevent 
the gradual but effective impairment of their 
force. If the scope attributed to the police 
power by Mr. Justice Holmes in the Oklahoma 
Bank Guaranty Cases (Noble State Bank v. 
Haskell, 219 U. S. 104, 112) is to prevail, it is 
hard to see what restrictions upon legislative 
effort to promote the social welfare still remain, 
short of the crude appropriation of individual 
property for private, as distinguished from 
public, purposes.”’ 

See Constitutionality of Statutes. Minimum 
Wage. 

Procedure. ‘Systematic Law Reform.” By 
William M. Blatt. Case and Comment, v. 20, 
p. 600 (Feb.). 

An outline of the fundamentals of a proposed 
reformed system of procedure. 

“The separation of judge and jury in our 
practice is no doubt a remnant of class distinction, 
the original ideal being that the representative 
of the King should not mingle too familiarly with 
the common people. But the place of the judge, 
after the trial, is in the jury room. He is the 
expert, the man of tried probity and intelligence. 
It is he who should guide the laymen into the 





Index to Periodicals 


ths of right reasoning, right application of 
the law, and right ethical spirit.” 


“The English Judicature Act of 1873.” By 
Willis B. Perkins. 12 Michigan Law Review 


077 (Feb.). 

A full analysis of the act, with some illuminat- 
ing comparisons with the procedural methods 
of this country. 

“Cases reversed on points of procedure or 
without due regard to the merits are rare, if 
not unknown. The leading principles of this 
act were adopted by Connecticut in 1879, as 
I have stated, and no member of the bench or 
bar of that state has been heard to say, so far 
as | am aware, that that state should abandon 
it or go back to the old methods of procedure.” 


See Appellate Procedure, General Jurispru- 
dence; p. 171 ante. 


Public Officers. ‘“‘Legislating the Incum- 
bent Out of Office.” By Gordon Stoner. 12 
Michigan Law Review 293 (Feb.). 

“It is to be hoped that the doctrine that the 
office is the property of the lawful incumbent 
and that the power of the legislature to deal 
therewith is limited by this principle will end 
with this case. [Malone v. Williams (1907), 
118 Tenn. 390.] The power of the legislature 
over offices, as it is in general, is absolute except 
as limited by constitutional provisions, and the 
motive inspiring the legislative act regulating an 
office should not be considered by the court unless 
there is a veiled attempt to avoid some consti- 
tutional restriction.” 


Public Service Corporations. ‘‘The De- 
velopment by Commissions of the Principles 
of Public Utility Valuation.”” By Ralph E. 
Heilman. Quarterly Journal of Economics, 
v. 28, p. 269 (Feb.). 

“There are few principles of valuation which 
are uniformly applied by all the commissions; 
while each commission regularly applies its own 
principles, the principles of the various commis- 
sions are in conflict. Yet the utility companies, 
since the movement for the establishment of state 
utility commissions which really began in 1907, 
have shown little desire to appeal from the de- 
cisions of the commissions to the courts. None 
the less, it is probable that the Supreme Court 
will, in the not far distant future, be called 
upon to definitely decide upon some of these 
conflicting theories of valuation.” 

See Carriers, Railway Rates. 


Railway Rates. ‘The Minnesota Rate 
Cases and the Fourteenth Amendment.” By 
Charles Wallace Collins. 48 American Law 
Review 27 (Jan.—Feb.). 

The Supreme Court in these cases has recog- 
nized the unsettled nature of the problem and 
has left the way open for Congress to act. It 
May act in either direction. It may give full 
power to the states by eliminating appellate 
proceedings under the Fourteenth Amendment 
and by prohibiting federal injunctions there- 
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under. On the other hand it may give full 
power to the Interstate Commerce Commission 
to fix both the local and the interstate rate. 
This would also eliminate the Fourteenth Amend- 
ment from the question of rate regulation. Either 
of these methods would result in prompt and 
affirmative action.” 


Recall. See Constitutionality of Statutes. 


Social Questions. ‘American Liberty Pro- 
tected and Ruled by Law.” By Everett P. 
Wheeler. 48 American Law Review 1 (Jan.—Feb.). 


“American Liberty stand serect and holds the 
scales of equal justice. She is hostile alike to 
the tyranny of the individual and to the tyranny 
of socialism. Socialism is slavery. Before the 
war the negroes of the South all had the minimum 
wage, the living wage, the widow’s pension and 
the old age pension. Whether these measures 
are wise or unwise, I do not now discuss. But 
they formed a part of the slave system.” 


See Minimum Wage, Police Power. 


Torts. 
By Ezra Ripley Thayer. 
view 317 (Feb.). 

“The doctrine that a breach of the law is 
‘evidence of negligence’ is in truth perplexing 
and difficult of comprehension. It stands as a 
sort of compromise midway between two ex- 
tremer views: (1) that a breach of law cannot 
be treated as prudent conduct; (2) that the ordi- 
nance was passed alio intuitu and does not touch 
civil relations. Either of these views is intelligible; 
but to invite the jury to consider when and. to 
what extent it is reasonable to break the law is 
a strange thing. The prudent man, it seems, 
is a law-abiding person within limits, but he 
does not carry his respect for law to extremes. 
What tests or considerations are to guide the 
jury in determining when he may reasonably 
become lawless? The proposition that his 
breach of law is ‘prima facie evidence’ of negli- 
gence helps but little, for the very statement 
implies that the prima facie impropriety may be 
rebutted. If so, what will rebut it? The doctrine 
in any form puts the court in an unsuitable atti- 
tude toward the legislature. . . . 

‘As society develops, new dangers to the pub- 
lic welfare are constantly perceived, and new 
prohibitions are enacted by the legislature. What- 
ever form the prohibition may take, and the 
varieties are infinite, a danger has been deemed 
by the legislature so great as to justify making its 
creation or continuance a public wrong. A new 
statutory ‘nuisance’ has thus been created in 
every sense in which that word has legal signifi- 
cance; and the proposition that he who violates 
the statute or ordinance does so at his peril is 
only an application of the principle that an 
action lies in favor of one who has suffered a 
private injury from a public nuisance.” 


’ 


“Public Wrong and Private Action.’ 
27 Harvard Law Re- 


Treaties. ‘‘The Responsibility of the Federal 
Government for Violations of the Rights of 
Aliens.” By Nelson Gammans. 8 American 
Journal of International Law 73 (Jan.). 

The writer says there are three ways of avoid- 
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ing international complications which arise 
from the lack of power in the United States 
Government to enforce protection of the rights 
of aliens: (1) the drafting of treaties as legis- 
lative acts, (2) Congressional legislation ex- 
tending the jurisdiction of the federal courts, 
to cases of aliens, and (3) constitutional amend- 
ment. 

The first of these methods is properly re- 
jected as inadequate. The writer appears, 
however, unnecessarily sceptical of the consti- 
tutionality of the legislation he proposes, and 
too readily assumes that constitutional amend- 
ment may prove necessary. 

Former President Taft has lately urged the 
need of legislation similar to that favored by 
Mr. Gammans and to that which failed of enact- 
ment after being recommended by Harrison, 
McKinley, and Roosevelt. (See 26 Green Bag 
90, 140.) 

“The American Interpretation of the Most 
Favored Nation Doctrine.’”” By Albert H, 
Washburn. 1 Virginia Law Review 257 (Jan.). 

This article contains a great deal of historical 
material bearing upon the actual interpretation 
of the treaty-making power and of the ‘‘most 
favored nation” clause of commercial treaties. 
The treatment however is more a compilation 
of materials than a critical analysis. 

Uniformity of Law. “The Negotiable In- 
struments Law in the Courts of Louisiana — An 
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Illustration as to What is Happening in Other 
States.’"” By Amasa M. Eaton. 78 Central Lay 
Journal 130 (Feb. 20). 

“In the courts of Louisiana, state and federal, 
thirteen cases have arisen under the N. I, L, 
In seven of those cases the N. I. L. was not 
cited, in five cases it was cited, and in one case 
while it was cited in part, one section bearing 
upon the case was not cited, while in no case 
were any one of the hundreds of decisions under 
the same sections of the same uniform law, in 
other states that have adopted the N. I. L, 
referred to or cited by court or counsel, so far - 
as the reports show. Uniform laws cannot be 
made effective under such treatment.” 


Wills. “The Meaning of ‘Presence’ in 
Attestation of Witnesses to a Will.” By Need- 
ham C. Collier. 78 Central Law Journal 111 
(Feb. 13). 

Workmen’s Compensation.  ‘‘Require- 
ments as to Notice of Injury under the Work- 
men’s Compensation Laws.” By C. P. Berry, 
78 Central Law Journal 166 (Mar. 6). 


Summarizes a multitude of recent decisions, 
in such a way as to show the attitude the courts 
are taking toward such questions as the form 
of notice necessary, the sufficiency of a confused 
statement of facts by an ignorant person, the 
proper persons to give notice, conditions ex- 
cusing failure to give notice, etc. 


Latest Important Cases 


Murder in First 
Trial Ordered on Account of Unfair Rulings — 


Appeals. Degree — New 


Lower Court Censured for Efforts to Secure a 
Prompt Trial. N.Y. 


The New York Court of Appeals on Feb. 24 
granted a new trial to Charles Becker, ex 
Lieutenant of Police, under sentence of death 
for instigating the murder of Herman Rosenthal, 
a New York gambler. At the same time the 
verdict of murder in the first degree found 
against the feur gunmen who actually committed 
the murder was affirmed. 

The prevailing opinion in the Becker case 
was written by Judge Frank H. Hiscock. Judge 
Miller wrote a separate cencurring opinion in 
which he declared that a new trial should be 
granted on the ground of newly discovered 
evidence and for other reasons. Judge Werner 
alone dissented, holding that there was no error 
of law sufficient to justify a reversal. 

Judge Hiscock, with whom Cuddeback, Chase. 


Collin, and Hogan, JJ., concurred, declared that 
the defendant did not have a fair trial; ‘his 
counsel was hampered and embarrassed; his 
case was discredited and weakened; full and 
impartial consideration by the jury was impeded 
and prevented.’’ Gross unfairness in the trial 
was charged, and among the grounds for re- 
versal were the following points: 

1. Goff’s threat while talesmen were being 
examined to have McIntyre, Becker’s counsel, 
forcibly removed, because he objected to re- 
marks of District Attorney Whitman. 

2. Goff’s repeated rulings, adverse to the 
defendant because of some peculiarity in the 
form of questions put by his counsel frequently 
without any prior objection by the District 
Attorney. 

3. Goff’s refusal to permit the District 
Attorney to concede a fact he already had de- 
clared his willingness to concede. 

4. The peremptory and harsh orders issued 
to counsel for the defendant. 
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5. The haste that in the court’s opinion 
seemed to be ‘‘the essence of the trial.” 

6. Goff’s refusal on all occasions but one 
to grant appeals for adjournment by defendant’s 
councel. 

7. Refusal of Goff to give the defense per- 
mission to re-open cross-examination of witnesses. 

8. Goff’s refusal to give counsel for the 
defense access to papers in the possession of 
District Attorney Whitman or on file in the 
Court for purposes of cross-examination. 

10. The unbroken opportunity of Webber, 
Rose, and Vallon for intercommunication while 
prisoners. 

11. Goff’s refusal to grant to the defendant 
an opportunity to cross-examine the ‘‘conceded 
conspirators,” Rose, Webber, and _ Vallon, 
regarding their opportunity for and the time 
they spent in fashioning a “harmony of evidence 
by which they sought to convict’’ Becker. 

12. The harsh and disrespectful treatment 
shown to witnesses who failed to come up to the 
expectations of the court and the prosecution 
in their testimony. 

13. Goff’s refusal to hear arguments or 
explanations from the defendant’s counsel in 
regard to their objections to his rulings excluding 
questions asked by them on cross-examination. 

14. Goff’s peremptory command to counsel 
for the defendant to ask certain questions on 
cross-examination which the defense did not 
care to ask. 

15. Goff’s ruling that defendant’s counsel 
must conclude the cross-examination of Rose 
the same day Rose was called, in the face of a 
plea by Becker’s counsel of mental and physical 
exhaustion. 

16. Goff’s slighting in his charge to the 
jury of facts favorable to the defense, while 
he emphasized evidence favorable to the prose- 
cution. 

The trial was declared to have been unfair 
because of the court’s doubts of the credibility 
of some of the chief witnesses for the prosecution, 
the unsuccessful attempts of the defense to 
secure the evidence of the two chauffeurs who 
knew about the “Harlem Conference’ held 
before the murder, the freedom permitted the 
District Attorney in trying to show, in his argu- 
ment, that Becker had been a habitual grafter, 
and the “unfavorable atmosphere” pervading 
the trial, which could be adequately appreciated, 
said the court, only after reading the entire 
record. 

“At other times haste seemed to become the 
essence of the trial, and defendant’s counsel, 
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on asking some question or requesting some not 
unusual indulgence, were harshly admonished 
to ‘get along’ or ‘go along,’ or ‘time is too pre- 
cious.’ On one occasion, when the leading counsel 
for the defendant pleaded weariness and asked 
that his associate might take his place in the 
cross-examination of a witness, the request 
was summarily denied. On another occasion, 
it was proposed, as an apparent reason for deny- 
ing counsel’s request for an adjournment, that 
the cross-examination be turned over to his 
associate.” 


Food and Drugs Act. Adultergtion — Use 
of Poisonous Substance in Too Small Quantities 
U.S. 


Dr. Harvey W. Wiley lost one of his conten- 
tions when the United States Supreme Court 
decided, Feb. 24, in U. S. Lexington Mill & 
Elevator Co., 34 Sup. Ct. Rep. 337, Oct. term 
1913, no. 548, that the adulteration of food 
products, to be punishable under the Food and 
Drugs Act, must be carried to the point where the 
adulteration actually disguised defects in the 
food or where the use of poisons made the product 
actually deleterious to the consumer. This 
decision was handed down in the so-called 
“Bleached Flour case,’’ in which the United 
States, as petitioner, appeared against the 
Lexington Mill and Elevator Company on a 
writ of certiorari from the Circuit Court of 
Appeals of the Eighth Circuit. - 

The evidence showed that the Lexington 
Mill and Elevator Company had used on a 
certain shipment of 625 sacks of flour, what was 
known as the Alsop process of bleaching, by 
the use of nitrogen peroxide gas generated by 
electricity. This process resulted in the insertion 
of 1.8 parts of poison per million calculated as 
nitrogen. 

The court held that the District Court had 
erred in that it took insufficient evidence to prove 
that the bleaching process actually disguised de- 
fects in the flour and erred further in instructing 
the jury that the use of any poison whatever con- 
stituted adulteration within the meanéng of the 
act. 

“If it cannot by any possibility, when the 
facts are reasonably considered, injure the 
health of any consumer,”’ said Mr. Justice Day 
in giving the opinion of the court, ‘‘such flour, 
though having a small addition of poisonous 
or deleterious ingredients may not be con- 
demned under the act.” 

A new trial was ordered. 


to be Deleterious. 
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Searches and Seizures. Fourth Amendment— 
Self-Incriminating Evidence Wrongly Obtained 
Cannot be Used in a Federal Criminal Prosecution 
— Distinction between Collateral Issue Sought 
to be Raised at the Trial and Judicial Proceedings 
before the Trial. U.S. 


Police officers entered the house of a man 
in his absence and seized without any search 
warrant personal papers and articles which were 
introduced as evidence in a prosecution on the 
charge of unlawful use of the mails for the sale 
of lottery tickets. In Weeks v. United States, 
decided Feb. 24 (U. S. Adv. Ops. 1913, p. 341), 
the United “States Supreme Court, speaking 
by Mr. Justice Day, considered the Fourth 
Amendment of the Constitution, of which there 
has not been much direct interpretation, and 
reversed the decision of the court below imposing 
sentence of fine and imprisonment. 


The court said: 


“The effect of the 4th Amendment is to put 
the courts of the United States and _fed- 
eral officials, in the exercise of their power 
and authority, under limitations and restraints 
as to the exercise of such power and authority, 
and to forever secure the people, their persons, 
houses, papers, and effects, against all un- 
reasonable searches and seizures under the guise 
of law. This protection reaches all alike, 
whether accused of crime or not, and the duty 
of giving to it force and effect is obligatory upon 
all intrusted under our federal system with the 
enforcement of the laws. The tendency of 
those who execute the criminal laws of the 
country to obtain conviction by means of 
unlawful seizures and enforced confessions, 
the latter often obtained after subjecting 
accused persons to unwarranted practices 
destructive of rights secured by the federal 
Constitution, should find no sanction in the 
judgments of the courts, which are charged 
at all times with the support of the Constitution, 
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and to which people of all conditions have a 
right to appeal for the maintenance of such 
fundamental rights. . . . 

“While there is no opinion in the case, the 
court in this proceeding doubtless relied upon 
what is now contended by the Government to 
be the correct rule of law under such circum- 
stances, that the letters having come into the 
control of the court, it would not inquire into the 
manner in which they were obtained, but, if com- 
petent, would keep them and permit their use 
in evidence.”’ 

The court here referred to People v. Adams, 
176 N. Y. 351, 63 L. R. A. 406, 98 Am. St. Rep. 
675, 68 N. E. 636, “where it was held that if the 
papers seized in addition to the policy slips were 
competent evidence in the case, as the court held 
they were, they were admissible in evidence at the 
trial, the court saying (p. 358): “The underlying 
principle obviously is that the court, when 
engaged in trying a criminal cause, will not take 
notice of the manner in which witnesses have 
possessed themselves of papers, or other articles 
of personal property, which are material and 
properly offered in evidence.’ This doctrine 
thus laid down by the New York Court of 
Appeals,” continues the Supreme Court, ‘‘and 
approved by. this court, that a court will not, 
in trying a criminal cause, permit a collateral 
issue to be raised as to the source of competent 
testimony, has the sanction of so many state 
cases that it would be impracticable to cite or 
refer to them in detail.’’ But the court adds: 

“The Adams case affords no authority for 
the action of the court in this case, when applied 
to in due season for the return of papers seized 
in violation of the Constitutional Amendment. 
The decision in that case rests upon incidental 
seizure made in the execution of a legal warrant, 
and in the application of the doctrine that a 
collateral issue will not be raised to ascertain 
the source from which testimony, competent 
in a criminal case, comes.” 
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RECRUDESCENCE OF AP- 
PELLATE PROCEDURE 


THE 


HE New York Court of Appeals 
has lately furnished, in the Becker 

case, an example of judicial methods 
that seriously militate against the proper 
administration of criminal justice. In 
a 15,000 word opinion, rendered fifteen 
months after the judgment of conviction 
in the trial court, it has violated the 
principles of sound appellate procedure. 
The judgment of a trial court should 
be set aside only on one of three grounds, 
either because the verdict was against 
the weight of the evidence, or because 
of newly discovered evidence, or because 
of improper admission or exclusion of 
evidence. When an appellate court 
rules that a new trial is necessary, 
because the right of the accused to a 
fair trial has been infringed, its ruling 
should be based on one or more of these 
grounds. A general imputation of 
unfairness, without specific foundation 
of substantial error of some one of 
these forms, furnishes no real justification 
for reversal. The Court of Appeals 
has gone out of its way to indulge in 
a general denunciation of the trial 
court which exceeds the bounds of ju- 
dicial moderation and seeks completely 
to destroy the credit of the trial court, 
where it was only necessary to point 
out specific instances of reversible error 
without dragging in irrelevant references 
to the assumed hostility of the trial 
judge to the defense. It obviously does 


not matter what the attitude of Justice 
Goff to counsel for the defense was, 
the only question being that of the 
correctness of his rulings. Charges 
of the haste that seemed to be “the 
essence of the trial’, refusal to hear 
arguments or explanations from coun- 
sel in answer to the rulings of the court, 
and insistence that the counsel should 
proceed without interruption to examine 
witnesses, do not offer tenable grounds 
for reversal, for they are too vague and 
general to indicate that anything of 
the nature of reversible error occurred. 
In laying stress upon such matters the 
Court of Appeals was exceeding its 
function as an appellate court, and 
delivering itself not of an opinion upon 
the legal questions presented, but of 
an opinion upon miscellaneous subjects 
which an appellate tribunal is not called 
upon to review. 

Two misconceptions are apparent in 
the way the court disposed of this appeal. 
One is the notion that it is the function 
of an appellate court to review the 
entire proceedings of which the trial 
court had control and on which its 
judgment based on first-hand knowledge 
is obviously entitled to respect, instead 
of its being the function of the appellate 
court not ta substitute itself for the 
trial court, but merely to consider the 
trial with reference to the protection 
of the substantial procedural rights of 
the parties. The other misconception 
is the idea that delay is one of the in- 
gredients of a fair trial and that ex- 
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pedition constitutes, per se, substantial 
error. There was not a word of commen- 
dation for Justice Goff for his effort 
to secure a prompt disposal of the case, 
an effort plainly meriting the highest 
praise; instead, this very virtue is 
made out a fault, and a support is 
given to those very customs and tradi- 
tions of judicial weakness and indecision 
which are the chief reproach of legal 
procedure in this country. The over- 
lengthy opinion is doubtless due chiefly 
to these two misconceptions, which 
led to its being padded with irrelevan- 
cies and precluded an intensive treatment 
restricted to essential matters. 

The prevailing opinion of the court 
is weakened by puerilities, but it does 
not follow that with the elimination of 
much to which exception may be taken 
the opinion is radically wrong, and 
that Justice Goff did not commit 
reversible error. The ground on which 
the reversal was based was that the 
right of the accused to a fair trial had 
been infringed, not in respect of mere 
technicalities, but in substantial matters. 
The defendant’s counsel ‘‘was hampered 
and embarrassed; his case was dis- 
credited and weakened; full and im- 
partial consideration by the jury was 
impeded and prevented.’’ More spe- 
cifically, errors alleged to have been 
committed by Justice Goff in his rul- 
ings are treated as the ground for 
reversal. Though Judge Miller wrote 
a lengthy concurring opinion, express- 
ing his belief that a new trial was 
necessary partly on the ground of newly 
discovered evidence, this was not the 
basis of the judgment of the court. 
Judge Miller also raised the point that 
the verdict was against the weight of 
the evidence, but this reason was not 
adopted by the majority of the court. 
The charge of improper rulings, im- 
pairing the defendant’s right to a fair 
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trial, amounted practically to the charge 
that the trial judge had improperly 
admitted or excluded evidence and that 
his concluding charge to the jury had 
not been impartial. The question of 
the fairness of the charge to the jury 
turns on the weight of the evidence 
presented and on matters which the 
trial judge and the jury alone had 
proper facilities for weighing. 

As Judge Werner said in his dissent- 
ing opinion, the question of the weight 
of the evidence was a question of fact, 
for the jury, not a question of law in 
this case. Consequently the fact that 
the verdict was against the weight of 
the evidence should not have furnished 
in this case a legally valid ground for 
a new trial. The decision of the court 
was really based on nothing more nor 
less than the improper admission or ex- 
clusion of evidence, whatever gener- 
alities may have obscured the real issue. 

It is not necessary to analyze Judge 
Hiscock’s summary of the numerous 
rulings which are treated as objectionable. 
Some of them, those merely designed 
to secure expedition, should have been 
passed over, but others were doubtless 
of such a character as to render it 
doubtful whether the defendant was 
not deprived of the opportunity to 
have important evidence weighed in 
his favor by the jury. If so, it would 
have been possible for the Court of 
Appeals to confine his attention to 
matters of evidence improperly excluded, 
without attempting to reconstruct the 
entire case in the manner that it did. 
Such a procedure would have been more 
dignified. It would have avoided the 
distressing spectacle of an appellate 
tribunal retrying a criminal case instead 
of keeping strictly within its own 
special province and leaving the general 
issue to be settled in the only jurisdic- 
tion in which it can, in a case like this, 
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be properly dealt with, the jurisdiction 
of the court of first instance. It would 
have maintained the dignity of the 
administration of criminal law by leav- 
ing the trial court in a position of un- 
disputed authority instead of subjecting 
it to rigorous and dictatorial supervision 
in matters of detail. It is surely possible 
for a trial court to commit error without 
becoming involved in complete dis- 
credit, and without undermining public 
confidence in the efficiency of the whole 
system of judicial organization and 
administration. 

Such precedure as was adopted in 
the Becker case, whether the fault lay 
chiefly in the lower or in the higher 
court, is irregular. If we are ever able 
to strengthen judicial organization and 
criminal procedure it will become more 
than an anomaly, it will be an impos- 
sibility. 


HENDERSON'S FEE 


REPRESENTATIVE in Congress 
tells this story of the late David 
B. Henderson, at one time Speaker. 

“Henderson’s early experiences in 
the law were not materially different 
from those of most young lawyers. 
Finally, he was retained in an estate 
which involved large interests. The 
future Speaker was very “hard up,” 
and he was seriously thinking of asking 
the heirs to pay his bill, which he had 
never rendered. He was meditating 
whether to charge them $200 or $300, 
when one of the heirs, representing 
them all, stepped into Henderson's office 
and, taking out a roll of $500 bills, said: 

““Mr. Henderson, I want to pay your 
bill.’ 

“At the same time he began laying 
down $500 bills until he had $2,500 
before the astonished young lawyer. 
With a glance at Henderson, the heir 
asked: ‘Is that enough?’ The young 


lawyer, with that self-possession that 
was always with him throughout his 
career, calmly said: ‘Peel off another 
one, and we'll call it square.’ ”’ 


THANATOPTIC PROFERENCE 


HERE was tried in Pennsylvania 

a case wherein the chief witness 
was a miner. To him was put the 
question: 

“Were you ever hurt in the mines?” 

“Indade I was,”’ responded witness, 
“I was half kilt once.”’ 

“Now,” continued the examiner, 
“state to the court whether you were 
injured at any other time.” 

“Well, I was half kilt in another 
accident a short time after that.” 

Whereupon counsel for the other 
side smilingly interjected: “I object 
to this man’s testimony.” 

“Upon what ground?” 

“On the ground that having been 
half killed twice he is a dead man, and 
therefore incompetent as a _ witness.” 


JUSTICE IN THE PHILIPPINES 


N officer of the War Department, 

who has seen service in the 
Philippines, tells a curious story as to 
the native ideas of justice in those 
Islands. 

An American had some home one day 
just in time to witness a thief in the act 
of climbing out of a window with the 
better part of the American’s wardrobe. 
The latter gave chase so earnestly 
that the thief was finally obliged to 
drop the clothing so that he might run 
the faster. He soon disappeared from 
sight. The American gathered up his 
belongings. Just then along came a 
native policeman who proceeded to 
place the American under arrest, since 
he acted in a most suspicious manner. 

To the local magistrate before whom 
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he was haled, the American told his 
story very plainly and emphatically. 
When he had concluded, the Filipino 
judge said: ‘‘You are dismissed, but 
you may leave the clothes here.” 

“Why?” demanded the American. 

“For this reason,” answered the 
magistrate, with the air of a sage. 
“That it is uncertain that you speak the 
truth. When the thief returns to 
identify these clothes as the ones he 
stole, you may have them.” 


SALUTARY LEGISLATION 


ITH a commendable purpose, a 

bill has been introduced in the 
Kentucky legislature which deserves 
to become law. The bill, copy of which 
has been kindly furnished by a friend 
in New York, is as follows: — 


KENTUCKY 
Introduced by Mr. Spahn 


HOUSE BILL 482 
AN ACT TO REGULATE GRIEVANCES. 


Whereas, It has been noticed by divers and 
sundry citizens of this Commonwealth that the 
sun at times shines on cloudy days, and, whereas, 
such sun-shining on cloudy days is against the 
peace and dignity of such sundry and divers 
citizens of this Commonwealth with a disease 
known as “Gloomy Gus,’’ and whereas, such 
“Gloomy Gus’’ citizens should not have their 
mental poise disturbed by such acts on the part 
of the sun; therefore, 


Be it enacted by the General Assembly of the Com- 
monwealth of Kentucky: 

1. That it shall be unlawful for the sun to 
shine on this state, or onany county, city, town, 
district or precinct within this state, on the same 
day on which rain is falling or about to fall. 
If, on such a day rain falls in any precinct or 
portion of this state, it shall be unlawful for the 
sun to shine on any portion of this state. If, 
however, on such a day the rain does not fall 
on any portion of the state, it shall not be lawful 
for the sun to shine on such portion or portions 
of the state from which it had been excluded 
from shining by the predictions made by the 
“Gloomy Gusses” and the status of such terri- 
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tory is to be considered “wet ’ or having been 
rained upon. 

2. All laws, whether immutable, fixed o 
otherwise, are hereby repealed. An emergency 
is hereby declared to exist, and the same shal] 
be in force and effect immediately after jt; 
passage. 

We are not often tempted to burst 
into song, but the exalted sentiments 
of Mr. Spahn’s bill have aroused in us 
emotions finding their vent in the 
following lines: 

What need have we of garish joy, 

We who are soothed by tones subdued, 
Who love the sedative nocturne 

That calms the vapid larking mood! 


THE COW’S FIRST OFFENSE 


N Atlanta man tells of a fine 

Jersey cow that had escaped from 
her owner’s lot and was recently roaming 
the streets of the Georgia capital. 
Pretty soon she was roped in by the 
poundmaster. This action drew a mov- 
ing appeal from the owner, who ad- 
dressed the chief of police in these 
terms: 

“Your pound man has hauled my 
cow into court for prowling. As it 
was her first offense, please let her off 
with as light a fine as possible.” 

The chief, who is a good fellow, made 
this official endorsement on the letter 
and sent it to the poundmaster: 

“You will release this cow on her own 
recognizance.” 


VIVID TESTIMONY 


OT long ago there were a number 
of claims for damages brought 
against one of the railways in Alabama 
by the farmers of a certain county. 
These claims grew out of the fact that 
many hogs had been killed by the 
trains of the railway in question. 
A mixed commission of railway men 
and others was formed to determine the 
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equity of these claims. Among those 
questioned by this commission was an 
aged darky who claimed to have been 
an eye-witness of the annihilation of 
one hog. 

“Tell us,’’ said the chairman of the 
Commission, ‘‘in as few words as possible 
just how this hog was killed.”’ 

Old Moses shifted a huge cud of 
tobacco from one cheek to the other, 
cleared his throat, and delivered him- 
self as follows: 

“As nearly as I kin make out, it 
was dis way: De train tooted and den 
took him!”’ 

HE KNEW THE JURY 
N a case tried in an Ohio court the 
attorney for the defendant had 

made a masterly plea. When he con- 
cluded nearly everybody was weeping. 
The jury, made up of hard-headed, 
weather-beaten old countrymen on 
whose ears oratory and sentiment fell 
like snow-flakes in a warm chimney, 
was unmoved. The other attorney, 
a clever New York lawyer imported 
by the prosecuting authorities, took 
their measure at a glance. 

“Gentlemen,” he said, coolly, “‘let 
it be understood to begin with that I 
am not boring for water.”’ 


AN ASTUTE CLIENT 


[S Vermont they tell the story of 
a 


brilliant young lawyer whose 

services were sought by a quaint old 
farmer of some seventy odd years. 

“Young man,” said the latter, “I 
want to leave all I have to my wife as 
long as she remains my widow. After 
that I want everything to go to the 
children.” 

‘How old is your wife?” 

“Sixty-two.” 

“Then,” suggested 


the lawyer, 
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“‘wouldn’t it be quite safe to omit the 
discourteous phrase about ‘so long 
as she remains a widow?’ Just leave 
her everything.”’ 

“I won't do it,’’ said the old man, 
doggedly. 

“But,” argued the lawyer, “surely 
you don’t think that the lady, now 
sixty-two, will marry again after your 
death, do you?” 

Whereupon the old chap regarded 
his lawyer solemnly for a moment, and 
then added: 

“Well, son, there’s no telling what 
young chaps like you will do for the 
money.” 


IS IT GOOD FORM TO ADVER- 
TISE THUS? 


HE following advertisements ap- 

peared in a newspaper in Hot 
Springs, Ark., in April, 1908, a clipping 
having kindly been furnished by a 
Chicago correspondent. The mix-up 
is rather amusing: 





E, W. Rector L. E. Sawyer 


Rector @ Sawyer 


ATTORNEYS AT LAW. 
Offices — 208 and 209 Arkansas Bank Building. 
RHEUMATISM CURED IN A DAY 


Dr. Detchon’s Relief for Rheumatism and Neuralagia 
radically cures in 1 to 3 days. Its action upon the system 
is remarkable and mysterious. It removes at once the 
cause and the disease immediately disappears. The 
dose greatly benefits. 75 cents and $1.00. Sold by Eisele 
& Hunt Drug Co. 





PLUMBING 


PEOPLE’S PLUMBING CO. 


A new concern just butting in. All practical plumbers 
and do the work ourselves. We are going to knock high 
prices. No more kicking about plumber’s bills when we 
do your work. 


Phone 636. 103 Third St. 





Cleanly Rooms, Comfortable Beds. 


JAS. L. GRAHAM 
Lawyer. 


Practices in all the courts of Garland and adjoining 
counties, Supreme Court of Arkansas, Federal Courts at 
Little Rock, Circuit Court of Appeals and the Supreme 
Court of the United States. 

Notary Public and Public Stenographer in office. 


OFFICE—Rose Building, 803 1-2 Central Ave. 
*Phone 746. 
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WHERE INSANITY BEGINS 


New York lawyer tells of an old 

woman in that town who was 
present at the making of her husband’s 
last will and testament. 

“Now,” said the lawyer engaged to 
draw up the instrument, “state just 
exactly what is owing you.” 

“Henry Wharton owes me $500,” 
said the old man in the bed, “and,” 
he added, with a racking cough, ‘‘Wal- 
lace McIntyre owes me $200.” 

“Good!” _ exclaimed the wife. 
tional to the last!”’ 

“Richard Smith owes me $90,”’ con- 
tinued the sick man. 

“Very rational,” said the wife. 

“To Patrick Casey I owe $900 —” 
began the sick man. 

“Ah,” interrupted the wife. 
him rave! Hear him rave!” 


“Ra- 


“Hear 
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A RULE OF COURT 


A REPRESENTATIVE in Congress 
from a northwestern state tells 
of a youthful lawyer who had been 
retained to defend an old offender on the 
charge of burglary. The rules of the 
court allowed each side one hour in 
which to address the jury. 

Just before his turn came the young 
lawyer consulted a veteran of the bar 
who was in the court room. ‘‘How much 
time,”’ he asked, ‘‘do you think I should 
take in addressing the jury?” 

“You ought to take the full hour.” 

“The full hour! Why, I thought I 
should take something like ten minutes!” 

“You ought to take the full hour.” 

“Why?” 

“Because the longer you talk, the 
longer you will keep your client out of 
jail.” 


The Editor will be glad to receive for this department anything ltkely to entertain the readers of 
the Green Bag in the way of legal antiyuities, facetia, and anecdotes. 


USELESS BUT ENTERTAINING 


An official of a certain Baltimore court is, 
during his leisure moments, much addicted to 
photography, a fact of which his twelve-year-old 
daughter is aware. 

One afternoon not long ago the child, who was 
to take a little trip with her father, went to the 
court-house to await until his duties for the day 
should have been discharged. She thought 
she might as well drop into the court-room to see 
what was going on. This is her account of the 
judge’s charge to the jury: 

“The judge made a long speech to the jury of 
twelve men and then sent them off into a little 
dark room to develop.” 


Daniel Webster was once sued by his butcher 
for a bill of long standing. Before the suit was 
settled he met the butcher on the street and, to 
the man’s great embarrassment, stopped to ask 
why he had ceased sending around for his order. 

“Why, Mr. Webster,” said the tradesman, 
“T did not think you would want to deal with me 
when I’ve brought suit against you.” 


“Tut! tut!” said Mr. Webster, ‘‘sue me all you 
wish, but for heaven’s sake don’t try to starve 
me to death!” — New York Evening Post. 


Justice Sir William Grantham, of the King’s 
Bench Division, who has just died in London, 
was a good deal of a character. He was noted 
for what was regarded as too great freedom of 
speech in his judicial opinions. 

A story about Sir William was that, after 
protesting vainly to a man who was smoking 
in a nonsmoking railway carriage, he sought to 
impress the offender by handing him his card, 
with a threat to have the man arrested at the 
next station. But the man left the compart- 
ment quickly when the train stopped, and took 
a seat in another compartment. Justice Gran- 
tham sent the guard to get the man’s name and 
address so that he could be prosecuted. When 
the guard returned he said: 

“IT wouldn’t have him arrested, sir. I asked 
his name and he gave me thiscard. You see, he 
is Mr. Justice Grantham, sir.” — New York Sun. 





The Legal World 


Monthly Analysis of Leading Legal Events 

In his capacity as President of the 
American Bar Association, Judge Wil- 
liam Howard Taft appeared before the 
House Judiciary Committee with Sen- 
ator Root and other prominent lawyers 
on Feb. 27, to urge the passage of the 
Clayton bill. The bill would give the 
Supreme Court of the United States 
the right to prescribe forms and rules 
of procedure for federal courts on the 
common law side. Mr. Taft told the 
committee that there was nothing in 
the Constitution to prevent adminis- 
tration of justice in the United States 
with the same dispatch that marked 
English court business. 

The expeditious procedure pursued 
by Justice Goff in the Becker trial and 
commended in these pages at the time 
(24 Green Bag 575) turns out to be no 
longer a distinct gain, but a dubious 
achievement, the happy augury of 
that famous proceeding has been spoiled 
by the judgment of the Court of 
Appeals ordering reversal and cen- 
suring the trial court for the very promp- 
titude which was so widely commended. 

A number of important bills are 
before some of the state legislatures, 
and there is activity in some of the pro- 
fessional organizations, but the month 
has offered little in the way of any 
notable specific accomplishment. 


Personal 

Winthrop More Daniels of Princeton, 
N. J., chairman of the New Jersey 
Public Utilities Commission, and Henry 
Clay Hall of Colorado Springs, former 
president of the Colorado Bar Associa- 
tion, were named as members of the 
Interstate Commerce Commission by 


President Wilson, Jan. 31, to fill va- 
cancies caused by the death of John 
D. Marble and the resignation of 
Charles A. Prouty. 


Former Chief Justice Lucilius A. 
Emery delivered a course of lectures 
on Roman law at the University of 
Maine College of Law in February. 


The Right Hon. Richard Robert 
Cherry, Lord Justice of Appeal, has 
been appointed Lord Chief Justice of 
Ireland. He succeeds Baron O’Brien, 
who resigned because of ill-health. 


Associate Justice Lurton attained his 
seventieth year Feb. 26, becoming the 
third member of the Supreme Court 
eligible for retirement, Mr. Justice 
Hughes and Mr. Justice McKenna being 
already more than seventy years of age. 


Dr. Frank J. Goodnow, chief adviser 


to the Chinese Government in the 
reform of the Constitution, and Pro- 
fessor of Administrative Law and Mu- 
nicipal Science at Columbia University, 
has been elected president of Johns 
Hopkins University. 


Bar Associations 

Florida. — With a representative at- 
tendance from all parts of the state, 
the annual convention of the Florida 
State Bar Association opened Feb. 26, 
at Tallahassee, with Hon. W. A. Mac- 
Williams, of St. Augustine, presiding. 
The convention lasted three days. 


Montana. — The Montana Bar Asso- 
ciation held its annual meeting at 
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Helena on February 3. Jesse B. Roote 
of Butte was elected president for the 
ensuing year; V. L. McCarthy of Helena, 
secretary, and Joseph Binnard of Butte, 
treasurer. 


The American Academy of Jurisprudence 

More than fifty recognized leaders 
of the American bar met in New York 
Feb. 21 and organized the American 
Academy of Jurisprudence. Its pur- 
pose, in the words of James DeWitt 
Andrews of New York, who called the 
meeting to order, is the production of 
‘“‘a complete and comprehensive state- 
ment in systematic form of the entire 
body of American law.” 

Ex-President William Howard Taft 
was elected president. The other officers 
are Alton B. Parker, New York, first 
vice-president; F. W. Lehmann, St. 
Louis, second vice-president; James De- 
Witt Andrews, New York, secretary, 
and Waldo G. Morse, New York, 
treasurer. 

The council that will have the direc- 
tion of the academy in seeking to ac- 
complish its aims is composed, in addi- 
tion to the officers, of Senator Elihu 
Root, Judge Henry Wade Rogers, New 
Haven, Conn.; Samuel Williston and 
Roscoe Pound, Harvard University; 
E. A. Harriman, Yale University; H. 
M. Bates, Michigan Law School, Ann 
Arbor, Mich.; F. R. Coudert, New York; 
James Brown Scott, Washington, D. C.; 
Francis Rawle, Philadelphia, and Henry 
St. George Tucker, Lexington, Va. 


Miscellaneous 
The new Law Building of the Uni- 
versity of Oklahoma was dedicated 
March 4, the dedicatory address being 
delivered by Professor Eugene Wam- 
baugh of Harvard Law School. 


The formal 
Supreme Court 


opening of the new 
building of Oregon 
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occurred at Salem, Ore., Feb. 27. The 
building, which cost $320,000, is occy- 
pied by the Supreme Court, the Supreme 
Court library of 62,000 volumes, the 
State Circulating Library, the Attorney- 
General’s department, and the state 
printing department. 


Obituary 

Bacon, Augustus Octavius, United 
States Senator from Georgia, and Chair- 
man of the Committee on Foreign 
Relations, died Feb. 14 at a hospital in 
Washington, aged 75. He was an able 
lawyer, distinguished himself as Presj- 
dent pro tempore in the 62d Congress, and 
by his fair rulings when he presided 
over the Senate sitting as a high court 
of impeachment in the Archbald case, 
and had long been recognized as a pro- 
found student of foreign relations. 

Teller, Henry Moore, for more than 
thirty years United States Senator from 
Colorado, and Secretary of the Interior 
in President’ Arthur’s cabinet, died in 
Denver, Feb. 23, aged 84. His leader- 
ship among Republicans in advocating 
free silver gave him wide popularity in 
the four silver-producing states. 

Vroom, Garret D. W., formerly Judge 
of the New Jersey Court of Errors and 
Appeals, died March 4, at his home in 
Trenton. He was one of the revisers of 
the New Jersey statutes, and a member 
of the National Conference on Uniform 
State Laws. 

White, Henry C., one of the leaders 
of the Connecticut bar, died at his home, 
in New Haven, Feb. 7. From 1886 to 
1892 he was a lecturer in the depart- 
ment of history and political science 
in Yale University. 

Young, James S., Judge of the United 
States District Court for the Western 
District of Pennsylvania, died at his 
home in Pittsburgh, Feb. 25. He had 
been a federal District Judge since 1908. 
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Corporation, Commercial, Mining and Land Law 

















California 






Attorneys-at-Law 
Claus Spreckels Building 








John R. Jones 


San Francisco 
HENRY G. W. DINKELSPIEL 


Corporation, Commercial and Probate Law 
James M. Thomas 





District of Columbia 
JOHN B. DAISH 
Interstate Commerce Cases Only 


602-6 Hibbs Building 


Washington 





England 


Solicitors 


Cables: ‘‘Threefold London.” 





London 


MINCHIN GARRETT & CO. 


Commissioners for England and Colonies 


22 and 23 Laurence Pountney Lane, Cannon Street, E. C. 
Western Union le. 





Tampa 





JOSEPH W. FRAZIER 
Real Estate, Corporation and Commercial Law 
Practice in all State and Federal Courts 
Suite 6-7-8 Hampton Block 





Georgia Rome 
LIPSCOMB & WILLINGHAM 
Practice in all State and Federal Courts 
Specialties: Corporation, Insurance, Commercial and 
Real Estate Law. 
2d Floor, Clark Building. 
Wright Willingham 


T. W. Lipscomb 
Savannah 


Georgia 





G. W. OWENS 
23-26 Citizens’ Trust Building 
Practices in the Federal and all State Courts 
Prompt attention given to Collections and Commercial 
Litigation, Insurance and General Law Practice. 
Counsel for Germania Bank, R. G. Dun & Co., and 
Southern Cotton Oil Co. ‘i 


Illinois 





Chicago 


CHURCH & McMURDY 
Attorneys-at-Law 
Robert McMurdy 
Shenandoah 
JENNINGS & MATTOX 
Attorneys-at-Law 
Practice in State and Federal Courts 
G. B. Jennings L. H. Mattox 


William E. Church 





Iowa 





England 





Solicitors of the Supreme Court 


Gray’s Inn, London 


United States Fidelit 


Cables: ‘Rubinstein, London” 


London 


RUBINSTEIN, NASH & CO. 


Commissioners for England and Dominions 


Authors of “Guide to Legal Proceedings in England” 


References in the United y and 6 Bank of New York 
d Guaranty Company 
England: Union of Lasten & Smith’s Bank 











Kentucky Louisville 
JAMES R. DUFFIN 
Inter-Southern Life Building 





Maine Portland 


HARRY L. CRAM 
Corporation and General Practice 
85 Exchange Street 





It will be mutually helpful if THE GREEN BaG is mentioned when writing to advertisers. 










































The Green Bag—Select List 





SELECT LIST OF LAWYERS 





Maryland Baltimore 
CHARLES MORRIS HOWARD 
Attorney-at-Law 
700-705 Equitable Building 


North Dakota 
MELVIN A. HILDRETH 
Lawyer 
Assistant U. S. District Attorney 





Massachusetts New Bedford 
CHARLES MITCHELL 
Counsellor-at-Law 
Rooms 16 and 17, Masonic Building 
Refers to 
Mechanics’ Nat'l Bank N. B. Safe Deposit & Trust Co 
Michigan Detroit 
CLARK, LOCKWOOD, BRYANT 
& KLEIN 


1301-08 Ford Building 








Michigan 


CLAPPERTON, OWEN & HATTEN 
Attorneys and Counsellors 


__ Michigan Trust Co. Bldg. 


Minnesota 
DODGE & WEBBER 


Corporation, Commercial and Real Estate Law | 


New York Life Building 





Mississippi 
R. H. & J. H. THOMPSON 


Thompson Building, 118 N. Congress Street 
Robert H. Thompson 


Missouri 





Kansas City 
NEW & KRAUTHOFF 
Corporation, Commercial and Real Estate Law 
Special attention to Proceedings in Bankruptcy 
7 Gloyd Building > 
Montana Great Falls 


PETERS & SMITH 

Corporation and General Practice 
Reference: Commercial National Bank of Great Falls 
Julius C. Peters 


Nebraska Lincoln 
FLANSBURG & FLANSBURG 
Attorneys-at-Law 
Real Estate, Corporation. Insurance, Probate and Irrigation 
408-410 Funke Building 
Claude C. Flansburg Leonard A. Flansburg 








Grand Rapids | ’ 


Minneapolis | 


Everett Warren 


J. Harvey Thompson 


| Pennsylvania 
KNIGHT & TAGGART 
M. H. Taggart 


La Rue Smith | 


Cincinnati 
AARON A. FERRIS 
Attorney-at-Law 
709 Mercantile Library Building 


General Practice in State and Federal Courts 


Cleveland 





Ohio 


SMITH, TAFT & ARTER 
10th Floor, Marshall Building 
: Toledo 
ELMER E. DAVIS 
Lawyer 
409-410 Gardner Building 


Pennsylvania Philadelphia 
CARR, BEGGS & STEINMETZ 
Counsellors-at-Law 
602 Bailey Bldg., 1218 Chestnut Street 


Pennsylvania Scranton 
WARREN, KNAPP, O’MALLEY & HILL 
602-612 Connell Bldg. 


Charles P. O' Malley 
Walter L. Hill 





Henry A. Knapp 
Reese H. Harris 


Sunbury 


Harry S. Knight 
E. I. Culp 





Pennsylvania Wilkes-Barre 
WILLARD H. GOODWIN 
42 and 43 Welles Building 


Commercial Law 


Rhode Island Providence 
GARDNER, PIRCE & THORNLEY 
Rathbone Gardner Turks Peter G. Gerry 
James A. Pirce Head Hugh B. Baker 
William H. Thornley Building Henry W. Gardner 
William W. Moss 15th Floor William H. Camfield 
Charles R. Haslam H.M.Sherwood Thomas G. Bradshaw 





New York Buffalo 
FREDERICK O. BISSELL 
Attorney and Counsellor-at-Law 
26-27 Dun Building 





South Carolina Charleston 
MORDECAI, GADSEN & RUTLEDGE 
Suite 707-714 People’s Office Building 

Broad and State Streets 





It will be mutually helpful if THz Green Bae is mentioned when writing to advertisers. 





The Green Bag— Select List 





SELECT LIST 


OF LAWYERS 





South Carolina Spartanburg 
BOMAR & OSBORNE 
Bomar Building 
Corporation and Real Estate Law 


Horace L. Bomar 


West Virginia Beckley 
MASON C. BRACKMAN, LAWYER 





Corporation, Real Estate and General Civil Practice | 


An up-to-date and Systematized Collection De- 
partment. Out of town business given personal 
attention. 


Henry K. Osborne | 


West Virginia Williamson 


Nl 
| 
| 
SHEPPARD, GOODYKOONTZ & SCHERR 
Commercial, Corporation, Real Estate 
| and Insurance Law 
West Virginia Corporations Organized 

| Wisconsin Milwaukee 
| BLOODGOOD, KEMPER & BLOODGOOD 
| Corporation, Commercial and Insurance Law 

38-46 Mitchell Building 








GREEN BAG, ‘Vol. 25, 1913 


BOUND IN HALF MOROCCO, $4.50 
When « plete unb d sets are sent in good con- 
dition, orders are filled at above price less 
subscription rate, i.e., $1.50 


VOLS. 21-24, 1909-12 
Uniform, at same price 


20 VOLS.: 1889-1908 
In Half Morocco ..... . . $80.00 
In Green Cloth ee ee 
Unbound ‘ Sy - 50.00 


THE RIVERDALE PRESS 


BROOKLINE, BOSTON, MASS. 





Dignified Publicity 
THE “‘A. L. N.”’? LAW LIST 


25th Year of Continuous Publication 


In connection with the AMERICAN LEGAL 
NEWS we publish a comprehensive list of law- 
yers prepared to handle general legal matters 
for our subscribers, among whom are such con- 
cerns as Standard Oil Co., International Har- 
vester Co.,W.L. Douglas Shoe Co., Tropical Oil 
Co., New York Leather Belting Co., etc. 


Our terms for representation in this law list 
are reasonable. We are constantly revising our 
“List of Reliable Lawyers” and it may be that 
representation for your city is available. 


Write us for our rates. 


Address DEPT. OF RECOMMENDED ATTORNEYS 


AMERICAN | EGAL NEws 


737 Free Press Bldg., Detroit, Mich. 


STATEMENT OF THE OWNERSHIP, MAN- 
AGEMENT, ETC., OF THE GREEN BAG, 
gga MONTHLY AT BROOKLINE. 

MASS., REQUIRED BY THE ACT OF 
AUGUST 24, 1912: 


Editor and Business Manager— Arthur W. 
Spencer; Postoffice Address, Brookline, Mass. 

Publishers — The Riverdale Press; Charles A. W. 
Spencer, President and Treasurer; Arthur W. 
Spencer, Vice-President; C. William Merz, Clerk; 
Postoffice Address, Brookline, Mass. 

Owner (if a corporation, give names and addresses 
of stockholders holding 1 per cent or more of total 
amount of stock) — Charles A. W. Spencer, Brook- 
line, Mass.; Arthur W. Spencer, Brookline, Mass.; 
Franklin W. Hobbs, Brookline, Mass.; Frank E. 
Chipman, Boston, Mass.; Charles M. Baker, Brook- 
line, Mass.; Jacob P. Bates, Brookline, Mass.; J. 
Albert Briggs, Springfield, Mass.; James M. Codman, 
Jr., Brookline, Mass.; Ernest B. Dane, Brookline, 
Mass.; Frederick P. Fish, Brookline, Mass.; 
Desmond FitzGerald, Brookline, Mass.; Frederick 
C. Fletcher, Brookline, Mass.; Nathaniel A. Francis, 
Brookline, Mass.; Estate of William H. Hill, Brook- 
line, Mass.; Roland G. Hopkins, Brookline, Mass.; 
Hiram H. Logan, Brookline, Mass.; Isaac Paine, 
Brookline, Mass.; Frank A. Russell, Brookline, 
Mass.; Ada L. Spencer, Brookline, Mass.; Charles 
H. Stearns, Brookline, Mass.; Galen L. Stone, 
Brookline, Mass.; Sherman L. Whipple, Brookline, 
Mass.; Moses Williams, Brookline, Mass. 

Known bondholders, mortgagees and other se- 
curity holders, holding 1 per cent or more of total 
amount of bonds, mortgages and other securities 


— None. 
THE RIVERDALE PRESS, 
By CHARLES A. W. SPENCER, 
President and Treasurer. 





Sworn to and subscribed before me this 10th day 
of March, 1914. 
[Seal] CLARENCE E. BURLEIGH, — 

Notary Public. 
My commission expires June 7, 1918. 








ISTRICT OF COLUMBIA 


PATENTS 


Business from non-resident attorneys especiall 
solicited. Highest references; best services. Counse’ 
having clients who wish to patent inventions are in- 
vited to write for full particulars and information. 

WATSON E. COLEMAN 


Patent Lawyer Washington, D.C. 


FOR SALE. Businessand Library in good townof about 
ten thousand population in Colorado. Library con- 

















sists of over 600 volumes of standard works all in good con- 
dition. Will sell for about half what books cost new. 
Address >ffice of the Green Bag. 
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